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SUPREME COURT OF NEW SOUTH WALks\.% 



IN THS COMMON LAW JUBISDIOnON, 



DURING THE FIRST TERM, 1879. 



BARCLAY V, THE BANK OF NEW SOUTH WALES. j/^,^ 10. 

Duty of Bcmkera^JMwery qf bUla qf hding— Agreement to indemnify. 

The first five oounts of the Plaintifrs dechuation stated that one A. had shipped 
goods to B. at Sydney and had drawn against the same bills on B. which togetiier 
with the bill of lading he indorsed to the Commercial Bank of Van Diemen's 
Land, of which the Plaintiff was pnblio officer ; that A. retained the 
Plaintiff's Bank for reward to receive payment of the bill from B., and on pay-* 
ment thereof, and not otherwise, to deliver the bill of lading to B. ; 
and that the Plaintiff's Bank indorsed the bill of exchange and bill of lading 
to the Defendants as their agents in Sydney, they having notice of the premises ; 
and that the Plaintiff's Bank retained the Defendants npon the same terms as it was 
retained by Armstrong. Breach ; that the Defendants delivered the bill of lading 
to B. withont obtaining payment of the bill of exchange ; by means whereof the 
goods were lost to Plaintiff's Bank and A., and the Plaintiff's Bank incurred costs 
and expenses in defending an action brought by A., and was compelled to pay A. 
damages by reason of the loss of the goods. 

The Defendants pleaded that they had not notice of the retainer and employ- 
ment of the Plaintiff's Bank by A. as alleged. 

On demuzrer held (per Sm Jambs Martin, C.J. and Faucktt, J.), a bad plea, 
as being an answer to the special damage only. 

The sixth plea^ being to the same counts, stated that after the receipt by the De- 
fendants of the bills of exchange and the bills of lading and the retainer of them as 
in the said counts mentioned, a dispute arose between them and the Plaintiff's 
Bank as to their liability, contingent or otherwise, for any loss which might happen 
to the Plaintiff's Bank in respect of the bills of lading and bills of exchange ; and 
it was thereupon agreed between them that, in consideration of the Defendants 

41 
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V-.. 

Barolat crediting the Flainti£rfl/Baid: with the amount of the biUs of exchange, the 

V, FlaintifTs Bank should ^a^f er to the Defendants aJl their right to the same and all 

V? their remedies ther^^pon as against the acceptor or drawer, and also their right to 

the goods compri«ecL.iqr the bills of lading, and all their rights and remedies for the 

recovery of the vi^ae, and all their rights and remedies against the captains and 

owners of the .vefis^ls mentioned in the bills of lading for non-delivery of the goods 

comprised, therein respectively. Averment that subsequently the Defendants, as 

holders for Value of the bills of exchange, sued A. as the drawer and recovered 

judgment*9gi(inst him ; and thereupon he sued the FlaintifiPs Bank for the amount 

paid^b^c'tem under the judgment ; and the amount paid by the FLuntifirs Bank to 

A. iS^'^tlement of the action and costs are the costs, expenses, and damages 

referred to in the said counts, and that they were in respect of the said bills 

/pf 'Exchange so transferred and indorsed, and the full amount of which was duly 

. ' • p&id to the FlaintifTs Bank by the Defendants in pursuance of the said agreement, 

* < • . azid not otherwise. 

Held (per Habobavb, J. and Fauoett, J., diasentiente Snt Jambs Mabtin, C.J.), 
that the plea was good. 

The sixth count alleged that the Defendants in consideration of their employment 
as agents, promised to use reasonable care about the custody and retention of the 
bills of lading, so that the goods should not be delivered to B. except on payment 
of the bills of exchange, and on dishonour of the bills of exchange would, if re- 
quested, sell the goods and receive the proceeds for the PlaintifiTs Bank, and 
would, meanwhile, afford the Bank reasonable information. Breach, that the 
Defendants did not use such reasonable care about the retention of the goods, but 
acted so negligently that B. obtained the bills of lading and the goods without pay- 
ing for them, and, although the bills were dishonoured, the Defendants not only 
neglected to give information to the Plaintiff's Bank, but gave false information, 
whereby the Plaintiff's Bank was prevented from protecting its own interests, 
and had to pay the damages and costs mentioned in the previous counts. 

By their fourth plea (which was to the first five counts, and also the sixth) the De- 
fendants alleged that the Plaintiff's Bank, without the consent of the Defendants, 
allowed A. to retain the goods in the bills of lading mentioned, and he, with the 
consent of the Bank, shipped the same in his own ships, and in possession of his 
own captains and agents to be delivered to B. who, as the Bank well knew, had 
been A.*s consignee and agent in Sydney, in order that the goods might be sold ; 
and that by reason of such actings of the Bank, and of A. by their permission, 
B. obtained possession of the goods, and sold the same without payment of the 
bills of exchange. 

Held {per Sib Jahes Mabtin C. J. and Fauosit J., Habobavx, J. diaaerUiente) 
that the plea was bad, as it left unanswered that part of the counts which alleged 
a wrongful delivery of the bills of lading. 

An equitable replication to the sixth plea set out a letter from the Defendants, 
which enclosed the agreement referred to in the plea. In the letter the Defendants 
acknowledged the negligence complained of and said ''we shall, of course, stand be- 
tween you and loss through our negligence. " The replication went on to allege that 
certain statements in the letter were untrue ; and that the Defendants, in fraud 
and violation of the letter and the agreement, did not seek the other remedies given 
by the agreement, but sued A. 

Per Sib James Mabtdt C. J., disaetUiente Faucbtt J. The replication is a good 
answer to the plea^ 
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Declaration by Plaintiff as Public OfScer of the Commercial Barclay 
Bank of Van Diemen's Land. 1. That before the time of the employ- -q^^'-^ 3 
ment by the said Commercial Bank of the Defendants^ as hereinafter Wales. 
mentioned^ one Hugh Francis Armstrong had shipped from Hobart 
Town in the said Colony of Van Diemen's Land, certain goods 
to Messrs. Brown & Son at Sydney, and had drawn against the 
same a bill of exchange on the said Messrs. Brown & Son for 
the sum of £260, and annexed thereto the bill of lading of the said 
goods, and indorsed the same and the said bill of exchange to the 
said Commercial Bank in order to procure ai^ advance by the 
said Bank against and on the security of the said bill of 
exchange and bill of lading, and retained and employed the 
said Bank, for reward to them in that behalf, to collect the said 
bill of exchange and to receive payment of the same in Sydney from 
the said Messrs. Brown & Son, and upon such payment, and not 
otherwise, to deliver the said bill of lading to the said Messrs. 
Brown & Son. And the Plaintiff further says that thereupon, in 
order to carry out such retainer and employment, the said Conmiercial 
Bank indorsed and transmitted to their agents in Sydney, the 
Defendants (having notice of the premises), the said bill of lading 
and bill of exchange, and for reward to the Defendants in that 
behalf retained and employed them to present for acceptance and 
to collect the said bill of exchange and receive payment thereof from 
the said Messrs. Brown & Son, and upon such payment, and not 
otherwise to deliver the said bill of lading or goods to the said 
Messrs. Brown & Son, and the Defendants received the said bill of 
lading and bill of exchange and accepted the said retainer and 
employment, and aU conditions were performed and aU things 
happened and all times elapsed necessary to entitle the said Commer- 
cial Bank to a performance by the Defendants of their said agreement, 
and to sue for the breaches thereof hereinafter alleged. Yet the 
Defendants, contrary to their agreements and duty in that behalf, 
without obtaining payment of the said bill of exchange, delivered 
the said bill of lading to the said Messrs. Brown & Son, whereby 
they were enabled to and did obtain possession of the said goods 
without payment of the said bill of exchange, and the same has thence 
hitherto remained anpaid and by means of the premises the said goods 
became wholly lost to the said Commercial Bank and to the said 
Hugh Francis Armstrong, and the said Commercial Bank incurred 
divers large costs and expenses in and about defending an action 
which thereby accrued to the said Hugh' Francis Armstrong against 
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Barclay the said Commercial Bank and were compelled to and did pay a large 
litk' N S ^^^ ^^ ^^ ^^ Hugh Francis Armstrong as damages sustained by 
Wales, him by reason of the loss of the said goods as aforesaid. 

2 to 6. Counts in the same terms in respect of four other bills 
of exchange. 

6. That in consideration that the said Commercial Bank would 
employ the Defendants as their agents^ as in the first five counts 
respectively alleged to obtain payment of the said bills of exchange^ 
so indorsed and transmitted to the Defendants as in the said counts 
mentioned^ the Defendants promised the said Commercial Bank that 
they would use reasonable care and diligence in and about the 
custody and retention of the said bills of lading indorsed and trans- 
mitted to the Defendants^ as in the said counts respectively mentioned^ 
and the said goods represented thereby, so as that the same should 
not be delivered up to the said Messrs. Brown & Son, except on pay- 
ment by them of the said bills of exchange respectively, and on 
dishonor of the said bills of exchange respectively, would, if requested 
by the said Commercial Bank, sell and dispose of the said goods 
respectively, and receive the proceeds thereof for the said Commercial 
Bank, and would meanwhile and as such agents as aforesaid between 
the arrival of the said goods respectively and such sale afford the said 
Commercial Bank, from time to time without undue delay, such true 
and reasonable information, in respect to the custody and safety of 
the said goods and otherwise, as should be reasonably necessary, and 
as the said Bank should require for the protection of the interests of 
the said Commercial Bank in that behalf. And the Plaintiff further 
says that all conditions were performed and all things happened and 
all times elapsed necessary to entitle the said Commercial Bank to a 
performance by the Defendants of their said promises respectively, 
and to sue for the breaches thereof hereinafter alleged. Yet the 
Defendants did not use reasonable care and diligence in and about 
the retention and custody of the said bills of lading and goods in 
the said counts respectively mentioned, but on the contrary so negli- 
gently and carelessly conducted themselves in that behalf, that by 
reason of the premises the said Messrs. Brown & Son obtained 
possession of the said bills of lading and goods respectively, without 
paying for and without the Defendants having received payment for 
the said bills of exchange. And although the said Messrs. Brown & 
Son dishonored the said bills of exchange respectively, and the said 
Commercial Bank requested the Defendants to sell and dispose of the 
said goods, the Defendants wholly neglected and refused so to do, 
and the Defendants in further breach of their said respective promises 
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unreasonably delayed to give tbe said Commercial Bank information Babcui 
as to the custody and safety of the said goods or otherwise^ and not bank'n. 
only neglected to give the said Bank true and reasonable information, Walbs 
as required by the said Bank, but on divers occasions gave false 
information as to the same, whereby the said Conmiercial Bank were 
prevented from protecting their interestsin that behalf and from 
endeavouring to recover the said goods, and the same became by 
means of the premises wholly lost to the said Commercial Bank, and 
the said Bank became liable to, and did pay the damages, and 
incurred the said costs and expenses of defending the said action in 
the said counts mentioned. 

7. That after the said goods in the first five counts respectively 
mentioned had come into the possession of the said Messrs. Brown & 
Son, and had become thereby lost to the Commercial Bank as afore- 
said, a dispute arose between the Defendants and the said Commercial 
Bank as to the liability of the Defendants to the said Commercial 
Bank in respect of the said loss, and the Defendants represented to 
the said Conmiercial Bank that the said loss had occurred owing to 
the default of the said Hugh Francis Armstrong and the captains of 
the vessels in which the said goods were shipped to Sydney, and it 
was thereupon agreed between the Defendants and the said Commer- 
cial Bank, that the said Commercial Bank should transfer to the 
Defendants all their right to the said bills of exchange, and all their 
remedies against the drawer and acceptor of the same and all their 
rights to the goods comprised in the said bills of lading, and all 
their rights and remedies against the captains and owners of the 
vessels mentioned in the said bills of lading for non-delivery of the 
said goods, and that the Defendants should credit the said Commer- 
cial Bank with the amount of the said bills of exchange, and 
indemnify the said Commercial Bank against any loss which might 
accrue to the said Commercial Bank by reason of the loss of the said 
goods. And although the said Commercial Bank did transfer to the 
Defendants all their rights and remedies as aforesaid, and although 
the said Hugh Francis Armstrong sued the said Commercial Bank, 
as in the first count mentioned, and the said Commercial Bank were 
compelled to and did pay the damages and costs therein mentioned, 
yet the Defendants did not indemnify the said Commercial Bank 
against the said loss as agreed. 

8. That, in consideration that the said Commercial Bank would 
employ the Defendants as their agents to sell and dispose of certain 
goods for the said Commercial Bank for reward to the Defendants, the 
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Babclat Defendants promised the said Commercial Bank to sell and dispose of 
Bank' K. S ^^^ ^^^ goods for the said Commercial Bank, and a request to render to 
Wales, the said Commercial Bank a true and just account of the said goods^ 
and of the sale and disposal thereof^ and of the moneys arising from 
such sale and disposal^ and the said Commercial Bank employed the 
Defendants^ and the Defendants received and had the said goods for 
the purpose and on the terms aforesaid, and all conditions were ful- 
filled and all things happened and all times elapsed necessary to entitle 
the said Commercial Bank to maintain this action for the breach 
hereinafter alleged; yet the Defendants did not render to the said 
Commercial Bank a true or just or any other account of the said 
goods, or of the sale or disposal thereof, or of the moneys arising 
from such sale or disposal. 

Pleas. 1. To the first, second, third, fourth, and fifth counts of 
the declaration : that the Defendants had not (as alleged) notice of 
any retainer and employment of the said Commercial Bank of Van 
Diemen's Land by the said Hugh Francis Armstrong on the terms 
and in the manner in the said counts respectively alleged. 

4. To the said counts and also to the sixth count: that, after 
the alleged indorsement to the said Conmiercial Bank by the 
said Hugh Francis Armstrong of the said bills of lading 
as in the said counts respectively alleged, and after the alleged 
retainer and employment of the Defendants, as in such counts 
respectively mentioned, the said Commercial Bank, without the 
consent of the Defendants, allowed the said Hugh Francis Armstrong 
to retain, and he did, with the permission and consent of the said 
Commer<Hal Bank, retain the said goods in the said several biUs of 
lading respectively mentioned, and the said Hugh Francis Armstrong, 
with such permission and consent of the said Commercial Bank as 
aforesaid, and without the consent of the Defendants, shipped the said 
goods in the said Hugh Francis Armstrong's own ships, and in the 
possesion and under the control of the said Hugh Francis Arm- 
strong's captains of the said ships and agents in that behalf, to be 
carried to Sydney in the said Colony, and there delivered to the said 
Messrs. Brown & Son, who, as the said Commercial Bank well knew, 
for a long time previously had always acted and were in fact then 
acting as the agents and consignees of goods for sale on account of 
the said Hugh Francis Armstrong in Sydney aforesaid, in order that 
the said goods in the said several bills of lading respectively men- 
tioned might be sold by the said Messrs. Brown & Son as such 
agents and consignees of the said Hugh Francis Armstrong as afore- 
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said and on his account. And the Defendants further say that by Babglat 
reason of such actings of the said Commercial Bank and of the said bank^ N. S. 
Hugh Francis Armstrong by their permission and consent^ and not Wales. 
otherwise^ the said Messrs. Brown & Son obtained possession of the 
said goods and sold the same without payment of the said bills of 
exchange^ and the said Commercial Bank sustained and had to pay 
the said damages^ costs, and expenses in the said counts respectiyely 
allied. 

6. To the first, second, third, fourth, and fifth counts : that after 
the alleged receipt of the said bills of lading and bills of exchange 
by the Defendants and the alleged retainer and ei&iployment of 
the Defendants, as in the said counts respectively mentioned, a dis- 
pute arose between the Defendants and the said Commercial Bank as 
to the liability, contingent or otherwise, of the Defendants to the said 
Commercial Bank for any loss which might arise or happen to the said 
Commercia] Bank in respect of the said bills of lading and bills of 
exchange in the said counts respectively mentioned, and it was there- 
fore agreed between the Defendants and the said Commercial Bank, 
that in consideration of the Defendants crediting the said Commercial 
Bank with the amount of the said bills of exchange in the said counts 
respectively mentioned, the said Commercial Bank should transfer to 
the Defendants aU their right to the same and all their remedies 
thereupon as against the acceptor or drawer, and also all their right 
to the goods comprised in the said bills of lading, and aU their rights 
and remedies for the recovery of the same, and also all their rights 
and remedies against the captains and owners of the vessels men- 
tioned in the said bill of lading 'for non-delivery of the goods 
comprised therein respectively, according to the tenor and effect of the 
said bills of lading. And the Defendants say that thereupon they 
did credit and thereby pay to the said Commercial Bank the full 
amount of the said bills of exchange, and the said Commercial Bank 
did transfer to the Defendants all their rights and remedies as afore- 
said, and indorsed the said bills of exchange and bills of lading to 
the Defendants. And the Defendants further say that subsequently 
they, as holders for value of the said bills of exchange, sued the said 
Hugh Francis Armstrong as drawer of the said bills of exchange 
upon the said bills of exchange in the second, third, fourth, and fifth 
counts respectively mentioned, and recovered judgment upon the same 
against him in this Honorable Court, and thereupon the said Hugh 
Francis Armstrong sued the said Commercial Bank for the amount 
paid by him under the said judgment, and the Defendants say that 
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Barclay the amount paid by the said Commercial Bank to the said Hogh 
Bank' K. S. ^^^i^cis Armstrong in settlement of the said action^ and the costs 
Wales, thereof are the costSj expenses^ and dJamages referred to in the said 
counts respectively, and that such costs, expenses, and damages arose 
in respect of the said bills of exchange, so transferred and indorsed 
to the Defendants as aforesaid, and the fall amount of which was duly 
paid to the said Commercial Bank by the Defendants in pursuance of 
the said agreement, and not otherwise. 

7. And, for a seventh plea, as to the first count the Defendants repeat 
the allegations with reference to the agreement set out in the sixth 
plea hereto, and say that the same are true in substance and fact. And 
the Defendants further say that they are still the holders for value, 
under the said agreement, of the said bill of exchange in the said 
first count referred to, and that no loss has ever arisen to the said 
Commercial Bank in respect of the said bill of exchange. 

10. To the sixth count : that after the time of the alleged pro- 
mise by the Defendants the agreement in the sixth plea hereto was 
made and carried out between the Defendants and the said Bank. 
And the Defendants say that the said bills of lading and the said 
goods thereby represented respectiyely referred to in the said sixth 
count, are the bills of lading and gooda referred to in and by the 
said agreement transferred to the Defendtots as aforesaid and not 
otherwise, and the damages, costs, and expenses in the said sixth 
count mentioned, are the damages, costs, and expenses in the said 
first, second, third, fourth, and fifth counts respectively mentioned, 
and in and by the said sixth plea pleaded to and not otherwise. 

12. To the seventh count *: that the said Commercial Bank was 
not compelled to pay the costs and damages therein referred to, but, 
on the contrary, that the said Bank voluntarily, and without the con- 
sent and against the wish and advice of the Defendants, paid the said 
damages and costs therein referred to. 

14. To the eighth count : that they repeat the several allegations 
contained in the sixth plea and say that the same are true in sub- 
stance and in fact. And the Defendants further say that the alleged 
employment of the Defendants and the goods in the said eighth count 
alleged to have been received by them, have reference only to the 
said bills of exchange and bills of lading, and the goods thereby 
represented, respectively referred to in the said agreement and not 
otherwise. 

Replications. 2. To the sixth, seventh, tenth, and fourteenth pleas : 
that before the retainer and employment of the Defendants by the 
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said Commercial Bank in the firsts second^ third, fourth, fifth, sixth, Babolat 
and eighth counts mentioned, the said Commercial Bank had advanced bahx^'n. S. 
to the said Hugh Francis Armstrong the amount of the bills of ex- Walk. 
change in the said first, second, third, fourth, fifth, and sixth counts 
respectively mentioned and received the same and the said bills of 
lading as security for the repayment by the said Hugh Francis 
Armstrong to the said Commercial Bank of the monies so advanced 
(of which the Defendants had notice), and afterwards, and after the 
said retainer and employment of the Defendants by the said Com- % 

mercial Bank, and after Messrs. Brown & Son had obtained possession 
of the Bills of Lading and goods in the said counts mentioned, the 
dispute in the said pleas referred to arose, and thereupon the agree- 
ment therein referred to was drawA up by the Defendants and sent 
by them to the said Commercial Bank in a letter written by the 
Defendants by their Manager to the said Commercial Bank in order 
to induce the said Commercial Bank to enter into the said agreement 
which said letter is in the words and figures following, that is to say : — 
'' I received your favor of the 8th instant on the 20th instant, and on 
'' the 24th instant sent you the telegram, copy of which I append 
'' hereto. To me and to my Board your letter and the correspondence 
'' leading up to it were a complete surprise. The whole matter had 
''been dealt with by our Assistant Secretary, and not one of your 
''many letters of complaint were ever allowed to come under our 
" notice. 

" Upon investigation I find the case bristles with wrong doing. 
" The ship appears to have delivered the goods without any regard 
" for the bills of lading. Brown & Son to have received and made 
" away with the goods regardless of the knowledge of our claims upon 
"them, and our officer, it is clear, withheld from you, relying on 
'* Brown & Son's promise to make all right, and under a conviction 
" that we were not responsible for the illegal acts of the captain of 
" the ship, which we understand is owned by the drawer of the bills, 
"and of the owners' agents. Brown & Son, the information .which it 
" was his bounden duty to convey. 

"The discovery of these proceedings I need hardly say to you has 
" caused my Board and myself much trouble and vexation. For the 
"annoyance it has caused yourselves we are very sorry, and we shall 
"of course stand between you and loss through our negligence. 
" Against the ship and Brown & Son, however, we must seek what 
" recourse is open to us, and before we actually pass the entries to 
'* adjust our accounts, we think it may help us that you shall formally 
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Babolat '* consent to transfer to us any and all rights of recourse^ if any^ 
Bank N. S. " which may still remain in you as against the drawer and the 
Wales. " owner or owners of the vessd or vessels in which the goods were 
shipped. I enclose copy of a letter to that purport^ which I shall 
be glad if you will sign^ and I shall feel further obliged if you will 
give me any information you can about the ships and owners likely 
'' in your opinion to be of service to us in the matter. Brown & Son 
inform me that the proceeds of the goods were sent by him to Arm- 
strong and that in account Armstrong is indebted to them to the 
'' extent of between £600 and £1000. If this be the case^ and you 
can get anything from Armstrong on account of the bills^ or if you 
can induce Armstrong to remit through you to Brown & Son's 
credit with us any balance due between tiiem^ you will, to that 
extent^ diminiftli the loss by which we are threatened in this most 
unpleasant matter. I enclose list of the vessels in question. I am 
equally desirous with yourself that the relations so long existing 
between our institutions should be maintained, and I hope that 
under these explanations nothing arising out of your present cause 
''of complaint may be aUowed to interfere with them. A recurrence 
of such n^lect on our part has I hope been rendered next to im- 
''possible. Should the slightest symptoms of it again appear, I hope 
you will cause me to be addressed direct. 

" P.S. Tou will please see that any arrangement you may make 
with Armstrong does not prejudice our rights against him for non- 
delivery of the goods pursuant to the bills of lading.'^ 
And the Plaintiff says that, relying on the truth of the statements 
and representations in the said letter, and in pursuance of and for 
the purpose therein mentioned and not otherwise, he for the said 
Commercial Bank signed the same, which is the agreement in the 
said pleas and in this replication referred to, and the Plaintiff further 
says that in truth and in fact the ship did not deliver the goods 
without any regard for the bills of lading, but the same were, as the 
Plaintiff avers, delivered through and by means of the matters in the 
said counts complained of, and the Plaintiff further says that the 
proceeds of the said goods were not sent by Brown and Son to 
Armstrong nor was he indebted to the said Brown and Son as in the 
said letter alleged. And the Plaintiff further says that the said 
Commercial Bank, having no remedies against the said H.F. Armstrong 
on the said bills of exchange by reason of the negligence of the 
Defendants complained of, and in the said letter mentioned and 
admitted, the Ddendants in fraud and violation of their said letter. 
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and the agreement enclosed therein and contrary to the true intent Babclit 
and meaning thereof^ did not seek any recourse whatever against the bans' N S 
ship and Brown and Son^ but on the contrary as indorsees of Walks. 
the said bills of exchange so formally indorsed to them by the 
Commercial Bank, in accordance with the Defendants' request^ sued 
and recovered judgment against the said H. F. Armstrong on the 
same. And the Flainti£f Airther says that thereupon the said 
H. F. Armstrong sued the said Commercial Bank for the said loss of 
the said goods and bills of lading by and through the said 
negligence of the Defendants^ and that the amount which the said 
Conunercial Bank was compelled to^ and did pay to the said H, F. 
Armstrongj in settlement of the said action^ was the value of the 
goods in the said counts mentioned^ and was a larger sum than the 
amount of the said bills of exchange in the said counts and pleas 
respectively mentioned. 

8. To the twelfth plea : that the Defendants had notice that the 
said H. F. Armstrong had sued the said Commercial Bank as in 
the seventh count mentioned^ and that the Defendants had the 
opportunity of resisting the said claim of the said H. F. Armstrong 
on behalf of the said Commercial Bank. 

Demurrer to the first plea on the grounds that it traverses matter 
which is mere inducement and immaterial^ inasmuch as the said 
counts aUege an express retainer upon certain specified terms of the 
Defendants by the said Commercial Bank. 

Demurrer to the fourth plea on the grounds that it confesses 
but does not avoid the cause of action That it admits that the 
biUs of lading were wrongfully delivered by the Defendants to 
Messrs. Brown and Son and attempts to justify only the delivery 
of the goods represented thereby. That as to the sixth count it does 
not nor even profess to answer the breaches. 

Demurrer to the sixth plea on the grounds that it confesses but 
does not aypid the cause of action. That the said plea admits the 
cause of action and answers the damages only. 

Demurrer to the seventh plea on the same grounds as to the sixth 
plea. 

Demurrer to the tenth plea on the same grounds as to the sixth plea. 

Demurrer to the fourteenth plea on the same grounds as to the sixth 
plea. 

Demurrer to the twelfth plea on the grounds that it is consistent 
with the facts stated in the said plea that the said Commercial Bank 
was liable to pay the costs and damages therein referred to. That 
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Babolat the Defendants are estopped from setting up the fact that the said 

Bank'k. S. Commercial Bank was not compelled to pay the said costs and 

Wales, damages, as the Defendants might, had they so desired, have resisted 

the claim of the said H. F. Armstrong on behalf of the said 

Commercial Bank. 

, Demurrer to the PlaintitPs second replication on the following 
grounds : 

1. That a Court of Equity would not on the circumstances thereby 
alleged and admitted, grant an absolute, unconditional, and perpetual 
injunction against the Defendants relying on the said agreement 
pleaded. 

2. That the alleged letter does not disclose any such undertaking 
as that relied on in the said replication. 

8. That the facts and circumstances alleged do not disclose any 
such fraud as relied on. 

4. That the said replication admits but does not avoid the said 
pleas. 

Demurrer to the third Beplication on the grounds : 

1. That the said replication does not show that the said Commercial 
Bank gave to the Defendants the option of deciding whether or not 
the action of the said H. F. Armstrong should be resisted. 

2. That the said replication does not show how the Defendants 
could prevent the said Commercial Bank voluntarily paying the 
damages and costs sought to be recovered under the seventh count. 

8. That the said replication admits but does not avoid the said 
twelfth plea. 

M. H. Stephen {Barley and Pring with him) for the Plaintiff cite 
Randall v. Roper (1) ; Mayne on Damages (2) ; Smith v. Compton (3) ; 
DuffieU V. Scott (4) ; Bawendale v. London ^ South Western Railway 
Co. (5) ; Howard v. Lovegrove (6) ; BuUen and Leake (7). 

Dams {Butler Q.C. and C. J. Manning with him) for the Defendants 
cite Goldham v. Edwards (8) ; Edwards v. Chapman (9) ; Cumber v. 
Wane (10) ; Flight v. Gray (1 1). 

Cur, adv. vuU. 

(1) 27 L. J. Q. B. 266. (7) p. 481. 

(2) p.p. 67, 243. (8) 17 0. B. 141. 

(3) 2 B & Ad., 407. (9) 1 M & W., 231. 

(4) 3 T. R. 374. (10) 1 Sm. L. C. 301, 6th Ed. 
(6) L. R. 10 Ex 43. (U) 3 C. B. N. S., 320. 

(6) L. B. 6 Ex 43. 
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Sir James Martin^ C.J. In this case Charles James Barclay^ as Barclay 
public officer of the Commercial Bank^ in Tasmania^ sues the bakk'n. a 
Defendants for the recovery of damages in respect of moneys which Walks. 
the Plaintiffs had to pay by reason of a certain breach of contract on 
the part of the Defendants. In the first count of the declaration it 
18 alleged that Hugh Francis Armstrong had shipped certain goods 
to Brown and Son^ at Sydney^ and had drawn against the same a 
bill of exchange on Brown and Son^ for £250^ with the bill of lading 
annexed thereto^ and indorsed the same to the Plaintiffs as secunty 
for an advance, and retained and employed the Plaintiffs for reward, 
to receive payment of the said bill from Brown and Son, and on pay- 
ment thereof, and not otherwise, to deliver the bill of lading to them, 
and that in order to carry out such retainer the Plaintiffs indorsed the 
said bill of lading and bUl of exchange to their agents in Sydney^— 
the Defendants — ^they having notice of the premises. The count 
then goes on to allege that the Plaintiff for reward retained and em* 
ployed the Defendants to present for acceptance, and to collect the said 
bill of exchange, and receive payment thereof from the said Brown 
and Son, and upon such payment and not otherwise to deliver the 
said bill of lading or goods to Brown and Son. It is then alleged 
that the Defendants received the said bill of lading and bill of ex- 
change and accepted the said retainer and employment, and that all 
things had happenied to entitle the plaintiffs to the performance of 
this agreement, and that the defendants in breach of it delivered the 
bill of lading to Brown and Son without obtaining payment of the 
bill of exchange, whereby Brown and Son obtained possession of the 
goods without making such payment, by means whereof the said 
goods were wholly lost to the Plaintiffs and the said Armstrong, and 
the Plaintiffs incurred costs and expenses in defending an action 
which thereby accrued to Armstrong against them, and were com- 
pelled to pay him damages by reason of the less of the goods as afore- 
said. The next four counts were in precisely the same terms, except 
that they had relation to other bills of exchange and other bills of 
lading. As to these five counts the Defendants by their first plea 
say that they had not notice of the retainer and employment of the 
Plaintifis by Armstrong, as respectively alleged. To this plea the 
Plaintiffs have demurred on the ground that this traverse is imma- 
terial, inasmuch as the counts in question allege an express retainer 
upon certain specified terms by the Plaintiffii.- I am of opinion that 
this demurrer must be sustained. To enable the Plaintiffs to recover 
the costs, expenses, and damages paid by them to Armstrong, it 
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Barolat would; no doubt, be necessary for tbem to prove this notice, but that 
Bask'N. S. ^ special damage only, the loss of the goods by the Plaintiffs, by 
Walks, reason of the Defendants' breach of their own contract, being the 
thing substantially complained of, and for which, independently of 
this notice altogether, the Plaintiffs are entitled to damages. In the 
sixth count the Plaintiffs allege that, in consideration of their em- 
ploying the Defendants as their agents, as in the first five counts 
mentioned, the Defendants promised that they would use reasonable 
care about the custody and retention of the said bills of lading, so 
that the goods should not be delivered to Brown and Son, except on 
payment of the bills of exchange, and on dishonour of the said bills 
would, if requested, sell the said goods and receive the proceeds for the 
Plaintiffs, and would, meanwhile, afford the Plaintiffs reasonable infor- 
mation. The count then goes on to all^e that the Defendants did 
not use such reasonable care about the retention of the said goods^ 
but acted so negligently that Brown and Son obtained the bills of 
lading and goods without paying for them, and although the said 
bills were dishonouredi the Defendants not only neglected to give 
information to the Plaintiffs, but gave them false information, where- 
by the Plaintiffs were prevented from protecting their own interests, 
and by reason of the premises the goods were lost to the 
Plaintiffs, and they had to pay the damages and costs in the 
previous counts mentioned. By their fourth plea the Defendants 
as to this sixth count— «s well as to the first five counts — 
say that the Plaintiffs, without the consent of the Defendants, aUowed 
Armstrong to retain the goods in the bills of lading mentioned, and 
he, with their (the Plaintiffs') consent, shipped the same in his own 
ships and in possession of his own captains and agents, to be delivered 
to Brown and Son, who, as the Plaintiffs knew, were and for a long 
time had been, his (Armstrong's) agents and consignees in Sydney, 
in order that the said goods might be sold. The Defendants then go 
on to say that by reason of such actings of the Plaintiffs, and of 
Armstrong by their pemussion. Brown and Son obtained possession 
of the said goods and sold the same without payment of the bills of 
exchange, and the Plainti£Fs had to pay the damages and expenses 
alleged. To this fourth plea the Plaintiffs have demurred, on the 
ground that it admits that the bills of lading were wrongfully 
delivered by the Defendants to Brown and Son, and attempts to 
justify only the delivery of the goods represented thereby, while as to 
the sixth count it does not even profess to answer the breaches. I 
nm of opinion that this demurrer also is good. In the first five 
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counts the wrongful delivery to Brown and Son of the bills of lading Babolat 
is the breach complained of^ and by this fourth plea this aUegation sakk' N. S. 
is not traversed or met in any way^ and the causes of action in Wales. 
those counts therefore remain unanswered by it. As to the sixth 
count this fourth plea contains no answer to the aUegation of 
negligence enabling Brown and Son to obtain the bills of lading and 
the allegations touching the withholding of true and the giving of 
false information^ which are the breaches complained of. The actings 
of the Plaintiffs and Armstrong in the matter of the shipment of the 
goods drawn against^ in Armstrong's own ships and the consignment 
of them to Brown and Son are neither a traverse nor justification of 
these breaches charged in the sixth count against the Defendants— 
which breaches, so ftir as this fourth plea is concerned, remain, 
therefore, unanswered. The sixth plea is a further plea to the first 
five counts, and in it the Defendants say that after the receipt by 
them of the biUs of exchange and the bills of lading, and the retainer 
of them as in the said counts mentioned, a dispute arose between 
them and the Plaintiffs as to their (the Defendants') liability, con- 
tingent or otherwise, to the Plaintiffs for any loss which might 
happen to the Plaintiffs in respect of the bills of lading and bills of 
exchange, and it was thereupon agreed between them that in 
consideration of the Defendants crediting the Plaintiffs with the 
amount of the said bills of exchange, the Plaintiffs should transfer 
to the Defendants all their right to the same, and all their remedies 
thereupon as against the acceptor or drawer, and also their right to 
the goods comprised in the said bills of lading, and aU their rights 
and remedies for the recovery of the same, and all their rights and 
remedies against the captains and owners of the vessels mentioned in 
the bills of lading for non-delivery of the goods comprised therein 
respectively. The plea then goes on to allege that subsequently the 
Defendants, as holders for value of the said bills of exchange, sued 
Armstrong as the drawer, and recovered judgment against him ; and 
thereupon he sued the Plaintiffs for the amount paid by him under 
the judgment ; and the Defendants Airther say that the amount paid 
by the Plaintiffs to Armstrong in settlement of the action and costs 
are the costs, expenses, and damages referred to in the said counts ; 
and that they were, in respect of the said bills of exchange, so 
transferred and indorsed, and the full amount of which was duly 
paid to the Plaintiffs by the Defendants, in pursuance of the said 
agreement, and not otherwise. To this plea the Plaintiffs have 
demurred on the ^und that it admits the cnuse of action and 
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Baboiat answers the damages only^ and I am of opinion that that riew is the 

Bakk^'n. S. ^^^^ ^^^* '^^^^ ^^^ P^^ ^ ^^^ ^ P^^ ^^ accord and satisfaction^ 
Waus. for it contains no allegation of an agreement that the crediting 
of the Plaintiffs with the amount of the bills should be in satisfaction, 
nor any allegation that such transfer was delivered and accepted as 
such satisfaction. The facts set forth in this plea could only go in 
reduction of the damages and do not amount to an answer to the 
action. This demurrer^ therefore, I think, ought to be sustained. 
The seventh plea is a further plea to the first count of the declaration. 
The Defendants repeat the allegation with reference to the agreement 
set out in the sixth plea, and they further say that they are still the 
holders for value under the said agreement of the said bill of exchange, 
and thoit no loss has arisen to the Plaintiffs in respect thereof. To 
this plea the Plaintiffs have demurred on the like grounds to those 
urged against the sixth plea, and for the like reason I think this de- 
murrer also should be sustained. The tenth plea is a further plea to 
the sixth count. In this the Defendants say that, after their promise, 
the agreement in the sixth plea was made and carried out, and that 
the bill of lading and the goods thereby represented are the goods and 
bills of lading referred to, and by the said agreement transferred to 
the Defendants, and the damages, costs, and expenses in the sixth 
count mentioned are the damages, costs, and expenses in the five first 
counts mentioned, and by the sixth plea pleaded to. The same 
grounds of demurrer are urged against this plea as to the sixth, and 
for the reason given with reference to that plea I think that this de- 
murrer also ought to be sustained. In the seventh count it is alleged 
that after the goods came into the possession of Brown and Son, a 
dispute arose between Plaintiffs and Defendants as to Defendants^ lia- 
bility for the loss of such goods, and the Defendants represented that 
such loss had occurred through Armstrong and the captains of the 
vessels in which the goods were shipped, and that it was, thereupon 
agreed between the Defendants and the Plaintiffs that the Plainti£& 
should transfer to the Defendants all their right to the said bills of 
exchange, and all their remedies against the drawer and acceptor of 
the same, and all their right to the goods consigned in the bills of 
lading, and aU their rights and remedies against the captains and 
owners of the vessels mentioned in the bills of lading for non-delivery, 
and that the Defendants should credit the Plaintiffs with the amount 
of the bills of exchange, and indemnify them against any loss which 
might accrue to them by reason of the loss of the goods. The count 
then goes on to aUege that the Plaintiffs did transfer to the Defei^dants 
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all their rights and remedies as aforesaidj and although Armstrong Barclay 
sued the Plaintiffs as in the first count mentioned^ and the Plaintiffs bank N. S. 
were compelled to pay and did pay the damages and costs therein Wales. 
mentioned^ the Defendants did not indemnify them against such loss 
as agreed. As to this count the Defendants^ by their twelfth plea^ 
say that the Plaintiffs were not compelled to pay the costs and dam* 
ages therein referred to^ but on the contrary voluntarily^ and without 
the consent and against the wish and advice of the Defendants^ paid 
the damages and costs referred to. To this plea the Plaintiffs have 
demurred^ on the ground that it is consistent with the said plea that 
the Plaintiffs were liable to pay the costs and damages therein referred 
to^ and that the Defendants are estopped from alleging that the 
Plaintiffs were not compelled to pay as they mighty had they so desired^ 
have resisted Armstrong's claim on behalf of the Plaintiffs. The 
Plaintifib also replied to this plea^ that the Defendants had notice that 
Armstrong had sued them^ and that^ thereupon^ they (the Defendants) 
had the opportunity of resisting Armstrong's claim. To this repli- 
cation the Defendants demurred^ on the ground substantially that it 
does not show how the Defendants could have prevented tiie pay- 
ments by the Plaintiffs to Armstrong. I am unable to see on these 
pleadings what means the Defendants had to resist Armstrong's 
claim against the Plaintiffs^ and the demurrer on this ground of 
estoppel cannotj I think^ be supported^ but on the other ground^ 
namely^ that consistently with any allegation in the plea the De- 
fendants were liable to pay the costs and damages^ I am of opinion 
that the demurrer is good^ because such a liabihty may have existed 
as of itself compelled the payment^ although such compulsion did not 
arise by means of the actual enforcement of a judgment obtained by 
Armstrong against the Plaintiffs. By the eighth county the Plaintiffs 
allege that in consideration of their employing the Defendants as 
their agents to sell and dispose of certain goods for reward, the De- 
fendants promised to sell and dispose of the said goods, and on 
request, to render the Plaintiffs a true account of the proceeds. The 
count goes on to allege that the Plaintiffs employed the Defendants, 
and they received the goods for the purpose and on the terms afore- 
said, yet the Defendants did not render i^ true account. In answer 
to this count, the Defendants repeat the several allegations contained 
in the sixth plea, and say that the employment of the Defendants, 
and the goods alleged to have been received by them, have reference 
only to the biUs of exchange and bills of lading, and the goods thereby 
represented respectively referred to in the said agreement* The 
b2 
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Babclat Plaintiffs have demurred to this plea on the same grounds as those 
BaxkN. S. ^^ which they demurred to the sixth plea; and I think that on the 
Wales, lite ground as in that case, this demurrer ought to prevail. The 
Plaintiffs after joining issue on the Defendants' pleas respectively, 
replied on equitable grounds to the sixth, seventh, tenths 
and fourteenth pleas ; and this replication, in reality, raises the de- 
cisive issue between the parties in this case. It aUeges that before 
the retainer of the Defendants by the Plaintiffs in the first, second, 
third, fourth, fifth, and eighth counts mentioned, the Defendants had 
advanced to Armstrong the amount of the bills in the first, second, 
third, fourth, fifth, and sixth counts mentioned, and received the 
same, and the said bills of lading as security, of which the Defendants 
had notice. That after such retainer, and after Brown and Son had 
obtained possession of the bills of lading and goods, the dispute 
referred to arose, and thereupon the agreement referred to was drawn 
up by the Defendants and sent to the Plaintiffs in a letter written 
by the Defendants' manager to the Plaintiffs, in order to induce the 
Plaintiffs to enter into the said agreement. This letter is then set 
out. Amongst other statements contained in it there occurs the 
following : — '^ Upon investigation, I find the case bristles with wrong 
doings. The ship appears to have delivered the goods without any 
regard for the bills of lading — ^Brown and Son to have received and 
made away mth the goods regardless of the knowledge of our claims 
upon them ; and our officer, it is clear, withheld from you, relying 
on Brown and Son's promise to make aU right, and under a con- 
viction that we were not responsible for the illegal acts of the 
captain of the ship, which, as we understand, is owned by the drawer 
of the bills and of the owners agents. Brown and Sons, the informa- 
tion, which it was his bounden duty to convey. The discovery of 
these proceedings, I need hardly say to you, has caused my board and 
myself much trouble and vexation. For the annoyance it has caused 
yourselves, we are very sorry, and we shall of course stand between 
you and loss through our negligence. Against the ship and Brown 
and Son, however, we must seek what recourse is open to us ; and 
before we actually pass the entries to adjust our accounts, we 
think it may help us that you shaU formally consent to transfer 
to us any and aU rights of recourse, if any, which may still 
remain in you as against the drawer and the owner or owners 
of the vessel or vessels in which the goods were shipped. I enclose 
copy of a letter to that purport, which I shaU be glad if you will 
sign." In a postscript the following is added : — " Ton will please see 
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that any arrangement tliat you may make with Armstrong does not Basclat 
prejudice our right against him for non-delivery of the goods -a^^'-^ g 
pursuant to the bills of lading/' The replication then goes on to Waus. 
all^e that^ relying on the truth of these statements and representa- 
tions^ and for the purpose therein mentioned and not otherwise, the 
Plaintiffs signed the agreement in the said pleas mentioned. It is 
further alleged that the ship did not deliver the goods without regard 
to the bills of lading, but the same were delivered by means of the 
matters in the said counts complained of; that the proceeds of the 
goods were not sent by Brown and Son to Armstrong, nor was he 
indebted to them as in the said letter alleged; that Plaintiffs having 
no remedy against Armstrong on the bills of exchange by reason of 
the negligence of the Defendants complained of, and in the said letter 
admitted, the Defendants in firaud and violation of the said letter and 
the agreement enclosed therein did not seek recourse against Brown 
and Son, but as indorsees of the bills, so formally indorsed to them 
by the Plaintiffs in accordance with their request, sued and recovered 
judgment against Armstrong. The replication then went on to allege 
that Armstrong thereupon sued the Plaintiffs for the loss of the goods 
and bills of lading through the Defendants' negligence, and the 
amount which the Plaintiffs were compelled to pay to Armstrong was 
the value of the goods, and exceeded the amount of the bills of 
exchange in the said counts mentioned. To this replication the 
Defendants demurred on the ground — 1, that a perpetual injunction 
would not be granted by a Court of Equity under the circumstances 
stated ; 2, that the allied letter does not disclose any such under- 
taking as that relied on ; and 8, that the facts alleged do not disclose 
such fraud as is relied on. I am of opinion that this replication is an 
answer to the several defences to which it is pleaded. It is stated in 
it that the agreement set up in the sixth plea was in the form of a 
letter enclosed in a letter, setting forth why this letter or agreement 
was asked for, and what use it was intended to make of it. Under 
these circumstances, in Equity, the Defendants are clearly bound by 
the representations which they made when submitting ibis agreement 
for the Plaintiffs' signature. The two letters are part of one and the 
same transaction, and the agreement signed by the Plaintiffs in what- 
ever terms framed, cannot enure to any larger extent than the expla- 
natory document which accompanied it will cover. In this accom- 
panying document there is an explicit statement by the Defendants 
that they will stand between the Plaintiffs and loss through their neg- 
ligence, and against the ship and Brown and Son they announced 
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Babglat that they would seek what recourse was open to them^ and they asked 
Bank' N. S. *^® Plaintiffs to formally consent to transfer their rights to them by 
Walbs. means of the document enclosed for signature. Having obtained this 
document under this representation according to the replication^ they^ 
instead of suing Brown and Son^ sued Armstrong as the drawer of the 
bills^ and obtained judgment against him. He, having thus sustained 
loss by being compelled to find the money to meet the bills which 
should have been met by the proceeds of the goods which the Defen- 
dants improperly allowed to get into Brown and Son's hands^ sued 
the Plaintiffs^ who were directly Uable to him for this negligence of 
their agents^ the Defendants^ and in this actioif the Plaintiffs were 
compelled to pay Armstrong the amount of his loss. If the Plain- 
tiffs cannot now recover from the Defendants the sum thus lost by 
reason of the action taken by the Defendants^ they (the Defendants) 
will not be standing between the Plaintiffs and loss through their 
negligence^ as they said they would do ; but^ on the contrary^ they 
will have been the means of throwing the entire loss in this transac- 
tion off their own shoulders and on to those of the Plaintiffs. This, 
under the circumstances set forth in this replication, a Court of 
Equity would never permit ; and the demurrer to this replication 
ought, I think, to be overruled. The result is that, in my opinion, 
our judgment on this demurrer should be for the Plaintiffs. 

Harobaye J. The declaration in this case was filed as 
long ago as 24th October, 1876^ and the eight counts of the de- 
claration, the fourteen pleas for the defence, with the several de- 
murrers as filed, were all argued before the full Court, and are a fair 
example of the elaborations of special pleading. In my opinion it is 
enough for me to state that my judgment is for the Defendant on the 
fourth and sixth pleas, and that this judgment includes my decision 
on the other points of this case. By the fourth plea the Bank of 
New South Wales avers that the Tasmanian Bank (the Plaintiffs) de- 
livered the goods now sued for and mentioned in the bills of lading to 
Armstrong, and allowed him to retain possession thereof, which aver- 
ments being admitted by the demurrers form, in my opinion, a 
sufficient answer to the Plaintiff's present action. So also as to the 
sixth plea, in which the Defendants aver that the Plaintiff agreed 
that the Defendants should credit the Plaintiff with the amount of the 
bills of exchange and bills of lading actually endorsed by the Plain- 
tiff to the Defendants, and that such credit was also actually, and in 
fact, given in the account between the two banks. In the face of 
these allegations of the sixth plea, admitted by the demurrer, I do 
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not see how the Plaintiffs declaration can be farther maintained Babolat 
against such plea^ which is plainly more than a plea of niere technical bank'n. S. 
accord and satisfaction. From this view of the fourth and sixth pleas Wales. 
it seems to me nnnecessary to further consider these pleadings or 
demurrers, for upon the whole record it follows that judgment should 
be given for the Defendants. The cases collected in Smith's Leading 
Cases (12), exceptions to the rule of Cumber v. Wane (13), also support 
my view of these pleadings. Evans v. Powis (14), and Norman v. 
Thompson (15), (1855), are also authorities as to the operation of 
agreements analogous to the present in a Court of common law as 
sufficient to go to the jury. 

Faucett, J. In this case, in which the pleadings are very 
voluminous, and from their multiplicity somewhat embarrassing, 
there are several demurrers and cross-demurrers. The principal 
questions, however, arise on the sixth plea, and the equitable re- 
plication to it. But before I come to these, I shall dispose of those 
parts of the pleadings which are of less importance. The first plea, 
which is pleaded to the first five counts, is clearly bad. The want of 
notice of the employment of the Commercial Bank by Armstrong 
could, at most, be an answer only to the claim for special damage 
alleged to have been sustained by the Commercial Bank in con- 
sequence of that employment. But the plea does not in any way ex- 
cuse or justify the delivery of the bills of lading to Brown and Son, 
without payment of the bills of exchange, which is the breach of 
agreement or of duty complained of. The 4th plea is pleaded to 
the same five counts, and also to the 6th count. As to the first five 
counts the plea does not deny, and must, therefore, be taken to 
admit tiie delivery of the bills of lading to Brown and Son without 
payment of the bills of exchange, which is the real breach of agree- 
ment complained of in these counts. But the plea, while it attempts 
to answer that part of these several counts which relates to the ob- 
taining possession of the goods by Brown and Son, leaves that part 
which complains of the delivery of the bills of lading to them 
without payment of the bills of exchange entirely unanswered. As- 
suming that Brown and Son got possession of the goods wrongfully, 
the delivery of the bills of lading to them enabled them to give a 
good title to a purchaser. It was besides an act quite distinct from 
the obtaining of the goods, and is neither excused nor justified by 
the plea. In the same manner as to the sixth count, while the plea 

(12) VoL I. p.p. 289—300. (14) 1 Ex. 601. 

(13) 1 Str. 426. (15) 4 Ex. 765. 
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Babol^t professes to answer that part of the count which relates to the 
Bakk^ N. S. obtaining possession of the goods by Brown and Son^ it leaves that 
Wales, part which relates to their obtaining possession of the bills of lading 
without payment of the bills of exchange unanswered. This plea 
also is clearly bad. I pass to the twelfth plea^ which is pleaded to 
the seventh count. The seventh count is for not indemnifying^ ac- 
cording to agreement, and sets out the special damage alleged to 
have been sustained. The twelfth plea says that the Commercial 
Bank were not compelled to pay these special damages^ but paid 
them voluntarfly. Now, I think the seventh count, the averments of 
which must be taken to be true, sufficiently shows a legal liability on 
the part of the Commercial Bank to Armstrong ; and if the plea is 
intended to deny that legal liability, it is bad, because that would 
have been ground for demurrer. But I think it means that the 
Commercial Bank paid these damages without legal proceedings 
being taken, and in some way or other, apart from their legal 
liability, and without reference to it. In that case the plea, I think, 
would be good. The rule of pleading is, that when the declaration 
alleges generally that the Plaintiff was damnified, the general form 
of plea is applicable; but when the declaration aUeges specifically the 
particulars of the damage, the plea should traverse the particular 
statement of damage. That is the case here. The averment that 
the damages were paid without the consent of the Defendants I con- 
sider as immaterial, as it is sufficient if the Commercial Bank paid 
them under or in consequence of their legal liability. But if that 
averment be material, I think the replication to that plea meets it, as 
notice to Defendants is sufficient to enable them to come in. I say 
nothing as to the evidence that may be necessary to support this 
plea. I now come to the sixth plea. This plea, which is also pleaded 
to the first five counts, is not very clear. The plea alleges that a 
dispute arose between the Defendants and the Commercial Bank as 
to the liability, contingent or otherwise, of the Defendants to the 
Commercial Bank in respect of the said bills of exchange and 
bills of lading. Now, the plea does not deny, and must there- 
fore be taken to admit that the Defendants delivered the bills 
of lading to Brown and Son without payment of the bills of 
exchange, which is the default or breach of agreement complained 
of; but it does not say whether the dispute arose before or 
after such default. However, as there is no ground fox supposing 
that there was any dispute, except in connection with that default, I 
assume^ as no doubt the fact was, that the dispute arose liter the 
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wrongful delivery of the bills of lading. That being so^ the plea says Babglat 
that thereupon the agreement set out was made. The effect of the b^^']^. 3. 
agreement is this : — ^The Defendants on the one side were to credit Walbb. 
the Commercial Bank with the amount of the bills of exchange^ and 
the Commercial Bank on the other side was to transfer to the Defen- 
dants all their right to the bills of exchange^ and all their remedies 
thereupon against the acceptor and drawer^ and also all their right to 
the goods comprised in the bills of lading, and all their rights and 
remedies for the recovery of the same, and also all their rights and 
remedies against the captains and owners of the ships mentioned in 
the bills of lading for non -delivery of the goods according to the tenor 
and effect of the bills of lading. This agreement,, as the plea alleges, 
was performed on both sides. The Defendants gave credit, and 
thereby paid to the Commercial Bank the amount of the bills of 
exchange; and the Commercial Bank transferred all their rights and 
remedies, as mentioned, to the Defendants. The question now is, 
whether this agreement, followed by mutual performance on both 
sides, is equivalent to accord and satisfaction in respect of the default 
complained of and admitted, and so amounts to a full defence, or 
whether it goes merely in reduction of damages. To determine this 
question we must consider the position of the parties both before and 
after the default. The Defendants were never directly liable to the 
Commercial Bank on the bills of exchange. They had merely a duty 
to perform in respect to them, that is to present them for payment, 
and, on receiving payment, to deliver over the bills of lading. When 
this was done it was immaterial to the Defendants or to the Com- 
mercial Bank what Brown and Son did with the goods. The De- 
fendants, however, not having done this, became liable to the Com- 
mercial Bank, not, as I have said, directly on the bills of exchange, but 
for their breach of contract or breach of duty ; and, if the Commercial 
Bank sued them, as the goods had got into the hands of Brown and Son 
for whom they were intended, the utmost damages which the Bank 
would probably recover — which in any case would be unliquidated — 
would be the amount of the bills of exchange, for which the goods or 
bills of lading were a security, and which was all the benefit the bank 
would have received if there had been no default on the part of the 
Defendants. I will, however, assume that if Armstrong had sued the 
Commercial Bank for the negligence of their agents the Defendants, 
he might, in such an action have obtained as damages — apart from 
the amount of the bills of exchange, which had been advanced to him 
— ^not only nominal but substantial damages for the value of the 
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Babclat goods beyond such amount. I will further assume that, if the 
^j^^'^ Q{ agreement set out in the sixth plea had not been made, the 
Wales. Defendants in an action against them by the Commercial Bank, 
would have been liable for such additional damages. Assuming all 
this, the dispute, which is stated to have been as to the liability 
contingent or otherwise of the Defendant — ^words which are very 
comprehensive — must, I think, be taken to have comprised, or had a 
reference to all such possible matters ; and the agreement, consequent 
thereon, must also be taken to be an entire settlement of all matters 
in dispute. This becomes the more apparent when it is considered 
how Ailiy and completely the Commercial Bank on their part agreed 
to transfer to the Defendants, not only their rights to the bills of 
exchange and their securities thereupon, as against the acceptor or 
drawer, but also all their right to the goods comprised in the bills of 
lading and their remedies for the recovery of same, as well as their 
rights and remedies against all parties to the bills of lading. Not- 
withsti^nding this, the Commercial Bank is now seeking, in the 
counts referred to, to recover damages for the loss of the goods, the 
right to which has been thus folly and absolutely transferred. I at 
first thought that this plea did not amount to a plea of accord and 
satisfaction, because it contained no express statement to that effect, 
and therefore that it went merely to damages. But, as the whole 
matter rested on written communications, I think the effect of these 
written communications has been properly left to be determined by 
the Court. And after much consideration, and especially when I 
consider the full and complete matter in which the Commercial Bank 
has transferred all its rights and remedies to the Defendants, I am 
of opinion that the plea amounts to a plea of accord and satisfaction, 
and is a full answer to that part of the declaration to which it is 
pleaded. It follows that the seventh plea and tiie tenth plea are also 
good. And so also is the fourteenth plea. The replication to the 
sixth plea presents some difficulty. It sets out a letter from the 
Defendants, which was in the hands of the Commercial Bank when 
the Plaintiff, as the agent of that bank, signed the agreement set out 
in the plea. In this letter the Defendants folly acknowledged the 
default or negligence of their officer, and their own consequent 
liability. The letter also says, '^ we shall stand between you and loss 
through our negligence,'^ which is a promise to indemnify. The 
replication then alleges that certain statements in the letter were 
untrue ; it also alleges that the Defendants in fraud and violation of 
the letter and the agreement did not seek the other remedies given by 
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the agreement^ but sued Annstrong. It is contended that these Babcdlay 
matters afford an equitable answer to the plea. But to be good the bank^ N S 
replication must afford grounds for an absolute and unconditional Walks. 
injunction to restrain the Defendants from setting up the agreement^ 
the result of which would be that the agreement and its actual 
performance on both sides would be treated as a nullity. The five 
counts to which the sixth plea is pleaded^ it is to be observed, are 
framed precisely as if there had been no agreement, and as if the 
Defendants had not to any extent indemnified the Commercial Bank. 
If, then, the replication be held good, the result would be that the 
Defendants would be absolutely and unconditionally prevented from 
taking advantage in any way of the agreement or its actual per- 
formance. If, on. the other hand, they should be allowed to use 
these matters in reduction of damages, the result then would be that 
the agreement would be re-opened and set at large, or would have a 
partial effect given to it. The first of these courses would, in my 
opinion, be inequitable; and the second would be contrary to 
the principles on which these equitable pleadings are allowed. ^I 
assume that the statements in the letter, viz., that the ship delivered 
the goods without any regard to the bills of lading, and, that the 
proceeds of the goods were sent by Brown and Son to Armstrong, 
were untrue, and that the Commercial Bank was misled by these 
statements, and was induced by them to sign the agreement. Still 
that would not be a ground for setting aside the agreement that had 
been mutually performed on both sides, but would — even if the state- 
ments were untrue to the knowledge of the Defendants, which is not 
stated — at most, afford a cause of action on the ground that the 
Commercial Bank had been thereby misled into making the agree- 
ment. I assume also that it was in fruud of the letter and the 
agreement that the Defendants sued Armstrong on the bills of 
exchange, instead of seeking in the first place to enforce their other 
remedies — and possibly the Commercial Bank may have had reason 
to complain of that course. Still that, occurring, as it did, sub- 
sequently to the making of the agreement and its actual performance, 
coold clearly be no ground for setting aside the agreement, but could 
only afford a cause of action against the Defendants. Lastly, it is said 
that the words of the letter, '' we shall stand between you and loss 
through our negligence,^' amount to a promise to indemnify, and that 
the agreement ought not to be allowed to prevail against such a 
promise. But with this promise before them, and after it was made, 
the Commercial Bank entered into the agreement. Besides, as I have 
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Babolat already said, the first five counts, to which the sixth plea and the equi- 
Bank' N. S. ^^^^ replication refer, are framed on the original negligence of the De- 
Walbs. fendants and its consequences, and not on this promise to indemnify. 
And to set up this promise now in order to get rid absolutely of the 
agreement which has been performed would, in my opmion, be a de- 
parture from the declaration. Furthermore there is a count — ^the 
seventh count already referred to— framed on this promise to in- 
demnify : and the plea to that count — ^the twelfth plea — ^whether con- 
sistently or not it is unnecessary to say — does not rely on the agree- 
ment. Substantially there will be a judgment for tiie Defendants. 



/ 



Judgment for the Defendants. 

Attorneys for the Plaintiff — Stephen, Laurence and Jaques. 
Attorneys for the Defendants — JUen, Bowden and AUen* 



Ma/rch 11. Ex paetb OTDWYER. 

Crown Laanda Acta — OcmpeMotion for ImprovemenU—Bingharhmg, 

Eingbarldiig is not an improYement for which a Court of Petty Seasionfl can 
order compenBation to be made by the conditional purchaser under section 40 of 
the '* Lands Acts Amendment Act of 1875." 

Motion to make absolute a rule msi granted last term, directed 
to certain Justices and to Henry Godfrey to restrain them from 
farther proceedings under an order made by the said Justices on the 
26ih day of October, 1878, on the information of the said Henry 
Godfrey, on the ground that ringbarking is not an improvement for 
which the holder of a lease, or promise of lease, from the Crown for 



VOL. n. COMMON LAW. 27 

pastoral purposes^ is entitled to demand compensation nnder section Ex pabtb 
40 of the Lands Acts Amendment Act of 1875. (1) O'Dwybr. 

C t/. Manning, in support of the rule^ was stopped by the Court. 

E. Barton {Barley with him)^ showed cause. 

No cases were cited^ and the facts and arguments sufficiently 
appear from the following judgments. 

Sir James Martin^ C.J. This was an application made under 
the 40th section of the '^ Lands Acts Amendment Act 1875/^ to the 
Court of Petty Sessions^ held at Mulwala. The Respondent^ the les- 
see of a run, made a claim against the Applicant^ a conditional pur- 
chaser on his run^ for compensation in respect of improvements effected 
by ringbarking trees on the land selected by the latter^ and that Court 
awarded a certain amount to be paid as compensation for such ring- 
barking. The Applicant now moves to make absolute a rule for a 
prohibition, which he obtained on the ground that ringbarking is not 
an improvement contemplated in the 40th section of the Act. I am 
of opinion that this prohibition ought to go^ as the improvements 
mentioned are those capable of being removed or carried away from 
the land. There is a proviso in the section^ that no improvements on 
the said lands that shall not be so separated^ removed^ and carried 
away^ shall be destroyed^ but the holder of the lease shall be entitled 
to recover compensation for them ; but it appears to me that the 
improvements here mentioned mean improvements capable of being 

(1) 39 Vic, No. 18, Seo. 40. — ^In the purpose of such removal. Provided 

event of the sale, conditional or other- that all such improvementB may be 

wise, of any portion of land held under removed within three months after 

lease, or promise of lease, from the notice in writing has been given to such 

Crown for pastoral purposes, or in the lessee of the cancellation of the pastoral 

event of the conferring of any pre- tenure, either by sale or otherwise, 

emptive right of lease over land so Provided also that no improvement on 

held, the lessee holding under the first the said land which shall not be so 

mentioned lease or promise of a lease separated, removed, and carried away, 

may separate, remove, and carry away shall be destroyed, damaged, or dis- 

from the land so sold, or leased, or tnrbed by the holder of such lease or 

mider pre-emptive right, any fencing promise of lease ; but he shall be en- 

or other improvements which may be titled to be paid, and recover in the 

npon, or may adjoin the lands so sold nearest Court of Petty Sessions from 

or leased, and which shall be capable of the person purchasing, or obtaining a 

being separated, removed, and carried pre-emptive lease of the said land, 

away from the said land ; and for this compensation for such improvement in 

purpose he may, either for himself respect of such conditional purchase, 

personally, or for his agents and ser- and pre-emptive lease respectively, 

vants, have such right of entry on or such compensation to be assessed ao- 

over the lands so sold or leased as may cording to the value of the same to a 

be reasonable and required for the conditional purchaser. 
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Ex PARTS dealt with in this manner ; and^ as the lingbarking is not an 
O'DwYKR. improvement which can be removed, this prohibition ought to go. 

Faucett, J. I am of the same opinion. I do not dispute the 
decision of the Magistrates as to facts, but the question here is 
whether ringbarking does or does not come within this section, as an 
improvement. The first part of the section speaks of any improvement 
capable of being separated, removed, and carried away. The first proviso 
speaks of all such improvements. It is contended that the second 
proviso is wider in its scope, but I think not ; as the improvements 
mentioned in it are qualified in the same way as those mentioned in 
the earlier parts of the section. I think that even if the improvement 
were a dam, no compensation could be awarded. 

Rude absolute without costs. 

Attorney for the Applicant— )7^./Aon«on (hj McCarthy, Robertson 
and Fisher. 

Attorneys for the Respondent — Fleming and Bradley (hj Bradley 
and Son) 



March 11. Ex Pabtk FORLONGE. 

District Court Act— Title to land— Bond Jlde claim. 

The Court will review the deoision of a District Court Judge on the bona fides 
of a olaim putting title to land in question. 

A plaint was filed in the Dubbo District Court by the Respondent 
against the Applicant to recover damages for trespasses alleged to 
have been committed by sheep on the Respondent's conditional 
purchase. 

The pleas were : — 1. That the lands in question were not the 
lands of the Plaintiff ; 2. Not possessed ; 3. Not guilty. 

A verdict was found for the Plaintiff (the Respondent) with £76 
damages. 

It appeared from the affidavit of the Applicant that he swore in 
the Court below, that at the time of the conditional purchase by the 
Respondent he was lessee of the run containing the land selected; 
that, immediately after selection, he gave the Respondent notice that the 
lands selected by him were improved to the extent of £40, and not 
open for selection ; that shortly thereafter he caused notice to be 
given to the Government that the lands selected were improved, and 
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thereupon caused to be paid into the Colonial Treasury the sum of Ex parts 
one guinea, as the arbitration fee required by the Government for the ^^^^^^** 
purpose of appraising the value of the said improvements ; that this 
arbitration was still pending ; he further swore that the said land was 
in fact improved at the time of the conditional purchase thereof to the 
value of £40 at the least ; and that the said improvements were made 
by him at the cost of about £75^ and consisted of a tank fenced, 
excavated, and slabbed, permanently fenced in by posts and rails, the 
former snnk into the ground; that the said tank was capable of 
watering 10,000 sheep, and enabled him to utilize about 80 square 
miles of run which would otherwise be of little or no value. 

The Applicant also swore tiiat he bond fide claimed the said lands 
by virtue of tiie said improvements. 

It was sworn by five witnesses for the Plaintiff in the Court below, 
that the alleged improvements were outside the lands selected by the 
Plaintiff ; that the so called tank had been made by scooping out the 
sand in a creek to a slight depth so as to reach water, and timbered 
by a few sapUngs on two of the four sides, and had been surrounded 
by a rough sapUng fence j and that the said so-called tank could have 
been completed at the cost of about £7 or £& ; that from its nature 
it was certain to be, and in fact was, washed away by the first heavy 
rain after its completion, and that £7 or £& was the extreme value 
of the alleged improvements. It was also sworn on behalf of the 
Plaintiff that the production of a Treasury receipt for one guinea, was 
the only attempt made on behalf of the Defendant to show by 
documentary evidence that any arbitration was still pending. 

Butler, Q.C. (PUcher with him) now moved to make absolute a 
rule nisi for a prohibition to restrain the Officers of the Dubbo 
District Court, and the Respondent from further proceeding in the 
said action upon the ground that the title to land was bond fide in 
question, on the trial of the said case. The affidavits afford no answer. 
[Martin, C. J. Do they show that the question of title was bond 
fide raised 7] The very question of title was under arbitration. In 
a case where the Statute denies jurisdiction, you can take the objec- 
tion at any time. Mr. Forlonge is lessee of the land selected, and is 
in possession ; that in itself must raise title ; but here it is sworn 
that thirty miles of country is watered by this dam, and the Plain- 
tiff selects upon this very improvement. The rule that this Court 
has laid down is this : if the Court itself sees that the title to 
land was bond fide in question, it will grant a prohibition, and will 
not allow the Judge in the Court below to give himself jurisdiction; 
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Ex TAxim you cannot oust jurisdiction except by going into evidence. [Sir 
FoRLONGB, j^jjgg Maetin, CJ. It docs not appear that an arbitration was 
pending at the commencement of this suit.] The plea of not possessed 
being pleaded^ before the Plaintiff could succeed he would have to 
establish title^ and then immediately the jurisdiction is gone. Plaintiff 
says, '^I am a selector.^' Defendant says, ''You could not legally 
select because the land was improved to the amount of £40 per 
acre.'' Our case is made out by the Respondent's affidavits. They 
admit that there was a dam there, but they say that we over-estimate 
the value of this dam. In Cafe v. Morrison (1) Mr. Justice Faucett 
at the trial ruled that the onus lies on the Plaintiff to shew that the 
lands selected were Crown Lands. The Judge in the Court below 
cannot, by wrongly deciding, give himself jurisdiction, and if he 
choose to decide on conflicting evidence, he does so at the risk of this 
Court saying that he was wrong. 

E, Barton shews cause. Is there any bona fides in boring a hole 
in a creek and calling it a dam? [Sir James Mabtin, C.J. 
Would not the contention whether the dam was worth £40 or £7 
oust the jurisdiction ?] Yes ; if it were bond fide. A plea of not 
possessed to oust the jurisdiction must be bond fide : Timothy v. 
Farmer (2). As to whether the Judge can go into evidence to decide 
on bona fides, Lilley v. Harvey (3) is an authority. This Rule was 
obtained by suppression of material facts; it was granted on 
the supposition that the improvements were inside the Plaintiff's 
selection : ex parte Broughton (4). [Sib James Mabtin, C.J. It is 
quite consistent with the Applicant's affidavit that the laud selected 
was ^'covered" by the alleged improvements; besides, in the case 
cited, the judgment of Mr. Justice Hargrave was opposed to that of 
the othei two Judges.] This improvement was not worth £40, nor 
was it of a fixed and permanent nature, or more likely to render the 
occupation more beneficial, as required by the Act. [Sib James 
Mabtin, C. J. The Court below was not the proper tribunal to 
decide that.] The Judge did not take upon himself to de- 
cide the question of title, but only whether Mr. Forlonge was 
making a true assertion, or a wild one; whether Mr. Forlonge was 
claiming bond fide \ and he has found that no man could bond fide 
make such a claim. 

Sib Jambs Mabtin, C. J. This was an action of trespass 
brought in the District Court at Dubbo. The Defendant pleaded 

(1) Tried before Mr. Justice Faucett, (3) 17 L.J., 2. B., 357. 
at the Sydney Sittings for causes held (4) Knox, 189. 

in November, 1878. (5) *' District Court Act of 1858," 

(2) 7 C.B., 814. section 7. 
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that the land was not the land of the Plaintiff. The Plaintiff Bz parte 
was a conditional purchaser and the Defendant the owner of 
the run. The Defendant swore that as to the trespasses com- 
plained of the Plaintiff had no title^ as the land was protected by 
improvements to the value of £40. If this defence was set up 
bond fide it is a good one. This Court has held that the words of the 
section — '' any action in which the title to land^ etc. . • . shall 
be in question^'' to mean '' any action in which the title to land^ etc. 
• • • . shall be band fide in question.'' The question here is 
whether the Defendant did bond fide raise the question of title* It 
is not what was the value of the improvements^ whether they are of 
the value of £40 or notj but were the allegations bond fide ? It 
appears to me that there was a bond fide claim. We cannot come to 
the conclusion that because five persons come and swear that the 
improvements were only worth £7 that^ therefore^ the Defendant was 
not bond fide raising his claim; that would be arguing in a circle. 
The question still remains — was this a bond fide claim? At the 
same time it would have been far more satisfactory if the Plaintiff's 
affidavit had set forth the actual dimensions of the tank and the 
quantity of material used in its construction. 

FaucetT; J. On the whole I am of the same opinion^ though 
not without some hesitation; but I am following the previous rulings 
of this Court. The Court below^ if it be suggested that the defence 
is a sham^ may decide that it is a mere sham; but it does so at the 
risk of a motion such as this. On the whole I am disposed to think 
that the claim must be taken to be a bond fide one. The Defendant 
must be taken to have believed that the dam '^ covered '' or protected 
more land than the actual ground on which it stood. I do not think 
that any dishonesty has been shewn as to that^ because it is perfectly 
consistent when a man says that improvements are on the land 
selected; that the improvements '' covered'' either the whole of 
the land selected^ or a portion of it. I do not think that there 
was any reliable evidence of an arbitration^ but I take the evidence 
given on that point as evidence of bona fideSy as the Defendant 
was throwing away one guinea to establish his claim. We are not 
called upon to determine the question whether he will eventually 
substantiate his claim ; the only question is did he honestly 

believe that he had such a claim. 

Ruk absolute without costs. 

Attorneys for the Applicant — Shorter and Fitzgerald. 
Attorney for the Respondent — Chauncey (by Bradley and Son). 
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Ex FABTE BISHER. 

JurisdiOkm qf Jtutku^DeUntion qf goods^LtmUation qf proeeedmgs h^ore 

jtuUeea, 

It is no defence to an infozmation under the 19 Vic, No. 24, b. 10 for detaining 
the Complainant's goods, that the Respondent has sold them and parted with 
the possession. 

Goods were left in the possession oi F. more than twelve months before an 
information was filed for their detention. No demand was made nntil the day on 
which the information was filed. 

HM that the matter of complaint did not arise till demand. 

Motion to make absolute a rule nisi obtained from Mr. Justice 
Faueett^ directed to certain Justices and to Nehemiali Bartley to 
restrain them from proceeding further in respect of an order made 
by the said Justices at the Water Police Courts Sydney^ under section 
10 of the Police Act (1), on complaint of the said Nehemiah Bartley. 
It appeared from the depositions taken before the Justices^ that in 
January^ 1878^ the daughter of the Respondent went as a boarder to 



(1) 19 Vic, No. 24, B. 10.— Upon 
complaint made to any Justice of the 
Peace, by any person claiming to be 
entitled to the properfy or possession 
of any goods, which are detained by 
any other person, the valae of which 
shall not be greater than £20 (and not 
being deeds, muniments, or papers re- 
lating to any property of greater value 
than £50), it shall be lawful for any 
justice to summon the person com- 
plained of, and to enquire into the 
title thereto, or to the possession there- 
of ; and, if it shall appear to the justice 
hearing the case that such goods have 
been detained without just cause after 
due notice of the claim made by the 
person complaining, or that the person 
detaining such goods has a lien or a 
right to detain the same by way of 
security for the payment of money, or 
the performance of any act by the 
owner thereof, it shall be lawful for 
such justice to order the goods to be 
deliyered to the owner thereof either 
absolutely or upon tender of the amount 
appearing to be due by such owners 



(which amount the justice is hereby 
authorized to determine), or upon per- 
formance or upon tender and refusal of 
the performance of the act^ for the 
perfonnance whereof such goods are 
detained as security, or if such act 
cannot be performed, then upon tender 
of amends for non-perfonnance thereof 
(the nature or amount of which amends 
the justice is hereby authorised to 
determine) ; and every person who 
shall neglect or refuse to deliver up 
the goods according to such orders 
shall forfeit to the party aggrieved the 
full value of such goods, not greater 
than £20, such value to be determined 
by the justice. Provided always that 
no such order shall bar any person 
from recovering possession of the goods 
or money so delivered or forfeited, by a 
suit or action at law, from the person 
to whose possession such goods or 
money shall come by virtue of such 
orders so that such action be commenced 
within six calendar months next after 
such order shall be made. 
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a school kept by the wife of the Applicant^ and^ after remaining Ex parts 
there some two or three days^ went away^ leaving her trunks 
and wearing apparel in the charge of the Applicant. On the 
22nd of March^ 1878^ the Applicant sent to the Respondent an 
account for the amount of the quarter's school fees^ and annexed a 
notice that unless the same were paid within fourteen days from the 
date thereof the trunks and the contents thereof would be sold. The 
Applicant also swore that he did sell the goods about eleven months 
before the date of the information. On the 18th of February^ 1879^ 
the Respondent formally demanded the goods £rom the Appli- 
cant^ and on the same day filed an information against the Applicant. 
Upon this information an order was made^ commanding the Applicant 
to deliver up the goods. On the 5th of March a rule nisi was 
obtained on the two foUowing grounds : — 1. That the cause of com- 
plaint for which the said Wm. Fisher was summoned^ and the order 
made by the said justices did not arise within six months preceding 
the exhibiting of the said information. 2. That the evidence given 
in the said case shews that at the time the said information was 
exhibited, the goods were not detained by, nor were they in the 
possession of, the Applicant. 

The Applicant, in person, in support of the rule, referred to 11 and 
IS Yic, c. 48, s. 11, (2). The evidence shews that the goods were 
sold by me eleven months before the date of the information. 

B. Barton shewed cause* Ew parte Healy (3) shews that there 
is no jurisdiction in the Magistrates until notice of demand be given. 
As to the general law of detinue, see fFUkinson v. Verity (4). In 
this case the goods were left in charge of Fisher : Seeve v. Palmer (5). 
Applicant could not under the circumstances have set up the Statute of 
limitations. Here the demand was on the day of the summons, and the 
statute only begins to run from demand. Nor is it an answer to an 
action under this section that the Defendant sold the goods ; the in- 
tention of the Legislature was to give the Magistrates' Court jurisdic- 
tion in detinue up to iE20, and the action under this section is the same 
practically as at Common law, therefore it is no defence to say that 

(2) 11 ft 12 Vic, c. 43, 8. 11. In all calendar months from the time when 
where no time is already or shall the matter of such complaint or i. 



hereafter be specially limited for making formation respectively arose. 

any saoh complaint or laying any such (3) Wilk. A. M. 448, 449. 

inf oimataon in the Act or Acts of Parlia- (4) L. R. 6 C. P. 206. 

ment relating to each particular case, (5) 27 L. J. C. P. 327 ; 6 C. B. N. S. 

rach complaint shall be made, and such 491. 

information shall be laid within six 

c8 
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Ex PARTE tbe Defendant parted with the goods : Jones v. Doyle (6) — he has 
improperly parted with them. Further a decision on questions of fact 
before Magistrates will not lightly be disturbed : Ex parte Bolton (7). 
[Faucett^ J. There is no question as to the facts in this case]. 
The Magistrates may have disbelieved Mr. Fisher's evidence with 
regard to the sale of these goods ; it was open to them to believe 
that they are still in his possession. 

Applicant in reply. The notice sent by me to the Plaintiff of my 
intention to sell^ confirms my evidence that I did sell ; as to the 
cases cited^ they refer to civil actions^ and not to penal proceedings. 

Sir James Martin^ C. J. In this case the Justices have made 
an order for the delivery of certain goods under the 10th section of 
the Act 19 Yic.^ No. 24 ; and a rule for a prohibition has been obtained 
on the grounds that the cause of complaint did not arise within six 
months preceding the filing of the information; and that the 
Applicant^ when the information was filed^ had not the goods in his 
possession. 

As to the first ground^ I am of opinion that the matter of complaint 
did not arise until demand. Goods cannot be said to be detained 
until they are demanded and refused. In this case the demand was 
only a short time before the date of the information. I am of opinion 
that the application fails on this ground. I also think that the 
second ground must fail. A person who detains the goods of another 
cannot get rid of his liability by parting with the goods. I think the 
order made by the Justices was perfectly good. 

Faucett^ J. I am of the same opinion. Mr. Fisher is mistaken 
in saying that the Magistrates treated his offence as a crime^ for^ 
if that had been the case^ Mr. Fisher would not have been allowed to 
give evidence. The Magistrates rightly treated it as a civil claim. 
The first point is an important one ; the goods came into the hands 
of Mr. Fisher as trustee; and the trust continued until demand. 
The only demand appearing on the evidence was a very short time 
before the date of the information. I therefore think the Magistrates 
had jurisdiction to make the order. 

As to the second point ; I think the Magistrates might have dis- 
believed the evidence given by Mr. Fisher, but I do not rest my judg- 
ment on that ground. I am of opinion that the wrongful disposal of 
goods cannot put the wrongdoer in a better position. 

Rule discharged with costs. 

Attorney for the Respondent — W. Roberts. 

(6) 9 M. A; W., 19. (7) Wilk. A. M. 346. 
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CROAKER V. OROZIBR. March 17. 

Impounding Act — PuUmg in the Pound on Sundaj^ — Trespotsa ah tm^. 

FUintifr saed Defendant in a District Court for taking his sheep on Saturday 
night and patting them in the pound on Sunday. The District Court Judge non- 
■oited the FlaintifiF on the gronnd that an impounding in the manner oharged was 
lawful. 

Htid that the deliveiy of cattle to the poundkeeper on Sunday was iUegal, 

Also, that the taking on Saturday night was not illegal. 

Also, that the unlawful act of impounding on the Sunday did not relate back 
and make the prior taking unlawful. 

Appeal from the Western District Court holden at Bathurst. The 
following was the case signed by Josephson D. C. J. 

'^ This is an action in which the Plaintifif sued the Defendant for 
that the Defendant took in charge on Saturday night after dark and 
put into the pound on Sunday certain sheep of the Plaintiff which 
had been trespassing on his run. The case was fully entered into and 
evidence given, and after hearing counsel, Mr. Pilcher for Defendant 
and Mr. Heydon for Plaintiff, his Honor nonsuited the Plaintiff on 
the ground that such taking and impounding was a lawful impound- 
ing, and gave the Plaintiff no cause of action against the Defendant. 
The question for the opinion of the Supreme Court is : — ^Was his 
Honor right in his said ruling V^ 

Butler Q. C. and Heydon for the Plaintiff in support of the appeal. 
This case turns on the construction of s. 22 of the Impounding Act 
(1). There is nothing to prevent a person from impounding cattle on 
his own land at any time as provided for by s. 23, but he cannot 
drive them to or put them in a public pound, except on a '' business 
day between sunrise and sunset.'^ Section 24 also provides a remedy 
in cases where die trespass is after dark or on Sunday. The occupant 
may take the beasts home and claim damages. In sections 23 and 24 
there is no restriction as to time, but in the section which regulates im- 
pounding in the public pound the restriction is introduced. We 
contend that the words " on any business day between sunrise and sun- 

(1) 29 Vic. No. 2 B. 22. Any ooou- passing ; or if such land be equidistant, 

pant, upon whose land any animals shall or nearly so, from two pounds, then to 

trespass, may drive or otherwise take or either thereof, and may, on any busi- 

send the same to the public pound near- ness day between sunrise and sunset, 

est by a practicable road or highway deliver them to the poundkeeper to be 

to the land where the same were tres- impounded. 
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Croakek set'' gorem the whole section, and make the taking and driving, as 

Cbozibe. ^^^^ ^^ ^^^ impounding, illegal. But on the narrowest construction of 

that section a person is not justified in impounding on a Sunday, and 

then the i^egal act relates back and makes the first taking unlawful 

on the principle of the Six Carpenters' Case (2). 

Faucett J. We both think, Mr. Pilcher, that you may be re- 
lieved from arguing as to the lawfulness of taking the sheep after dark 
on Saturday. 

Pikher, for the Defendant. It never was the intention of the 
Legislature to make it unlawAil to impound on Sunday, but only to 
consult the convenience of the poundkeeper. If it had been contem- 
plated to prevent impounding on Sunday, a penalty would have been 
inposed. The results of the construction contended for would be ab- 
surd. Suppose the owner of a garden finds 500 sheep there on Sun- 
day morning and has no place on his own premises where he can 
temporarily impound them, what is he to do ? On the reasonable con- 
struction of the Act he cannot compel the poundkeeper to receive 
them; but if the poundkeeper is there and chooses to take the sheep, 
they may be given to him. [Sir W. Manning, J. If people could 
not impound on Sunday I am afraid that my garden and those of 
others would be used as a common from Saturday night till Monday 
morning.] It would be a monstrous grievance if cattle and sheep 
could not be impounded on Sunday. Then it is said that the taking 
on Saturday night was illegal. In Coke upon lAttleton (3) the rule of 
the common law is stated. ^' For damage feasant one may distreine 
in the night, otherwise it may be the beasts will be gone before he 
can take them.'' To give the section the construction put forward 
by the other side the Court would have to hold that this section was 
intended to change the common law. There is no illegality in the 
driving of sheep on Sunday : Melbourne Banking Co. v. Brewer (4). 

BiUler in reply. The provisions of the 22nd section are intended 
for the benefit of the occupant, not of the poundkeeper. The only 
question is, what is the occupant empowered to do by this Act ? for 
he has no power outside the Act. The Act authorises something to 
be done on business days between sunrise and sunset, and the authori- 
ty given by the Act is the only authority which the occupant has. 
And, if the impounding on Sunday is illegal, the original taking is 
illegal also, for, if the law gives a man a power, and he exercises that 

(2) 1 Sm. L. O. 111. (4) 1 S.C.R. N.S 103. 

(3) 142 a. 
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power in a way different from that prescribed by the Statute, be be- Croaksb 

comes a trespasser ab initio: Came v. (yLeary (5). There it was qbozibr. 

argued that what was done was for the benefit of the sheep ; but the 

Court said that the law must be strictly followed. 

Cur. Adv. Vult, 

Faucett, J. Two questions are raised in this case : 1. Whether March 18. 
there was any cause of action anterior to putting the cattle in the 
yard; 2. Whether the impounding on Sunday was lawful. As to 
the taking in charge on Saturday night, it must be assumed that the 
sheep were taken trespassing on that night. During the argument 
I thought, and expressed my opinion, that there was no ground of 
action either for taking or driving on Saturday night, and as to that 
point of the case it is hardly argued that the Judge was wrong. 

The real and substantial question is whether the impounding 
on Sunday was a lawful act. If the Defendant had taken the 
cattle at any time on a weekday and had impounded them on 
any weekday between sunrise and sunset, there is no doubt that 
his action would have been perfectly legal, and the Judge would have 
been right in nonsuiting. But it appears that the animals were 
actually put in the pound on Sunday, though we must assume that 
they were driven on Saturday night. We are now called upon to 
express an opinion whether that was a legal proceeding; whether 
putting in the pound on Sunday is authorised by the Impounding 
Act. It must be remembered that the provisions of the Impounding 
Act are different in many respects from the rules of the common 
law. But the only rights which an occupant has are given to him 
by that Act, he has no rights outside that Act, and all the rights are 
given by the word "may.'' The provisions of the Statute are 
permissive and entrust him with a power. Beyond the express 
powers given to him, it appears to me that he cannot go ; and if in 
doing anything he goes beyond the power, he is liable as a trespasser. 

If we read these sections the point seems to me very clear. [His 
Honor read the 22nd section.] It is quite clear that the occupant 
is merely authorised to take or drive by the nearest way ; still, if he 
drives by a longer road, there can be no doubt that he is doing some- 
thing which the law does not sanction and is responsible for his act. 
But the important words are " may on any business day, between 
sunrise and sunset, deliver to the poundkeeper.'' It has been said 
in argument that these words mean " provided the poundkeeper be 

(5) 8 8. 0. B. 146, 
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Croakxb there and chooses to take delivery/' We are asked to introdace 
CsooKB. ^^0^ additional words into the Statute. That seems to me an 
improper construction. It seems to me that the impounding must 
be done on a business day^ between sunrise and sunset. At the same 
time I do not think that these words override the whole clause^ or 
make the taking or driving at any other time unlawful. 

It is said that this construction is unreasonable ; that the Legislature 
could have had no object in placing this restriction on persons making 
use of the rights given to them by the Act. But it may be that, 
as this Act provides a summary remedy in favour of the occupant^ 
it was thought desirable that the actual delivery to the poundkeeper, 
the final act of the transaction, should be done in open day. But, 
whatever the intention of the Legislature was, I think the words are 
so plain that we should not be justified in adopting any other 
construction. 

I therefore think that the learned District Court Judge was wrong 
in nonsuiting in this case. But another point has been raised, viz., 
whether the act of trespass in putting the sheep in the pound at an 
unlawful time relates back to the original taking, and makes the 
impounder a trespasser ab initio. I do not think it does. In the 
other sections of the Act there is no restriction as to time, and a 
person is authorised to seize trespassing sheep at any hour on any 
day. It may be that he might be entitled if he had no convenient 
yard on his own premises to drive them to some other yard ; all that 
the Act says he shall not do, is to put them in the public pound. 

It may be difficult to say what damages have been sustained by 
the Flaintifi^, by the mere putting of his sheep in the pound, but with 
that question we have nothing to do. I think the nonsuit should be 
set aside. 

Sir W. Manning, J. I am of the same opinion, though at first 
I was inclined to take the contrary view. I found my judgment on 
the statement that there was a complete impounding on the Sunday. 
I do not see any reason why animals should not be put into the pound 
yard on Sunday for safety, but I must take the statement in the 
plaint to mean that the sheep were delivered to the poundkeeper in 
the usual way, and that the impounding was complete. After 
conference with his Honor Mr. Justice Faucett, I think that that 
is not lawful. This is an enabling Act, but the powers given 
are restricted exactly by the terms of the Act. Therefore the power 
to deliver to the poundkeeper cannot be exercised lawfully, except 
on a business day, and therefore I think the exercise of it on any 



VOL. n. 



COMMON LAW. 



39 



other day is illegal. But I do not at all agree with the argament 
that the taking at night is unlawful. I do not think that the words 
" between sunrise and sunset " apply to more than the delivery to 
the poundkeeper. It would be terrible if people could not seize 
trespassing stock at night or on Sundays; their cultivated land and 
gardens would be made a regular common. Nor do I think that 
the putting in the pound on Sunday makes the original taking bad 
ab initio. The Flaintifif's right of action should be limited strictly 
to the putting into the yard on Sunday^ and not extended to any- 
thing going before. Indeed^ if it appears that the sheep were only 
pat in for safety, as into any other yard, I doubt whether the 
Plaintiff's contention could be supported. 

What may have been the object of this limitation of the rights 
of occupants, I cannot say ; but the Legislature may have thought 
that a public institution like the pound should, like other public 
institutions, be open on business days only. Whether it was done 
for the protection of the poundkeeper or not, there is nothing to shew. 
It might have been thought that if impounding at night was allowed 
some tricks might be perpetrated. But the only point we have now 
to decide is whether the act of impounding on Sunday is illegal, 
and on that point I am of the same opinion as his Honor. 

Nonsuit set aside. New trial granted 
Costs of the motion to be Plaintiff's 
costs in the cause. 

Attorney for Plaintiff — L, F. Hey don. 

Attorneys for Defendant — Mcintosh, Pinnoek and Price. 
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ATKINSON V, BARLING. 

Oroym Lands Act* — Pre-emptive Lease — Reserve, 

A conditioDal purchaser, or holder of lands in fee simple, cannot pre-emptively 
lease adjoining lands which have been notified as a reserve. 

Declaration. Trespass upon the lands of the Plaintiff called 
Runnymead Station. 

Pleas. 2. That before the alleged trespasses, and under, and by 
virtue of the provisions of the Crown Lands Alienation Act of 1861, 
aod the Lands Acts Amendment Act of 1875^ and the Regulations 
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Atkinson made thereunder, the Defendant became and was the conditional 
BABLiNa. pui'chaser of certain Crown 'Lands; and that the lands in the 
declaration mentioned, were a portion of an area equal to three times 
the area of the lands so as aforesaid conditionally purchased by the 
Defendant, and adjoined such lands, and were at the time of the 
application hereinafter mentioned Crown Lands within the meaning 
of the Crown Lands Occupation Act of 1861, and were not held or 
occupied under any pre»emptiye lease, and did not contain improve- 
ments. Averment that the Defendant made application for a pre- 
emptive lease of the said lands upon the form prescribed by the 
regulations in that behalf to the land agent of the district ; and at 
the same time paid to the said land agent, in respect of the lease «o 
applied for the rent, for the current year, ^t the rate fixed by the 
Crown Lands Occupation Act of 1861 ; and that the Minister for 
Lands for the time being duly notified his approval of such applica- 
tion ; and the Defendant, by the authority of such Minister, and by 
virtue of the said pre-emptive lease, so applied for and approved as 
aforesaid, and while the same was in full force, entered upon and 
occupied the said lands, which are the alleged trespasses. 

3. That before the alleged trespasses, the (Governor, with the 
advice of the Executive Council, by notice duly published in the 
Government Gazette, declared that the lands in the declaration men- 
tioned, being Crown Lands within the meaning of the Crown Lands 
Occupation Act of 1861, should be reserved from sale, until surveyed 
for the preservation of water supply, or other public purposes. 
Averment of a subsequent application for, and approval of, a pre- 
emptive lease in the same terms as in the 2nd plea. 

Replication. 2. (To the second plea) That the lands so applied for 
on pre-emptive lease as in the said plea alleged, form a portion of 
of certain Crown Lands within the meaning of the Grown Lands 
Alienation Act of 1861, and which, before the time of the making 
of the said application, the Governor, with the advice of Executive 
Council, by notice duly published in the Government Gazette had 
declared should be reserved from sale until surveyed for the preser- 
vation of water supply, or for other public purposes, and such reser- 
vation had not at the time of the said application been revoked, but 
was in full force. 

Cross-demarrers ; the Plaintiff demurring to the Defendant's third 
plea, and the Defendant to the Plaintiff's second replication. 

Darletf, for the Plaintiff. The only question for decision is whether 
a conditional purchaser can obtain a pre-emptive lease of lands within 
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a reserve. If he ean, tbe third plea is good^ and the second replica- Atkinsok 
tion bad. In the Interpretation Glaase in the Crown Lands baruno. 
Alienation Act, '' Crown lands " are defined to be '' All lands vested 
in Her Majesty, which have not been dedicated to any public 
pnrpose, or which have not been granted, or lawfully contracted to be 
granted in fee simple/' One question will be whether lands reserved 
are " dedicated to a public purpose/' within the meaning of this 
clause ; for, if they are, they are not '^ Crown lands/' and are clearly 
not open to pre-emptive lease. Rieketson v. Barbour (1) is an 
authority that lands reserved are ^'dedicated'' in this sense. 
But even if lands temporarily reserved for sale are not " dedicated/' 
it is provided by the sixth section of the same Act, that they " shaD 
not be soldy or otherwise disposed of," until the reservation has been 
revoked. We say that to grant a lease of these lands would be to dispose 
of them. Then, the 10th section of the Crown Lands Occupation Act 
deprives the Government of the power of granting any lease except 
in accordance with the provisions of that Act ; so that unless this 
particular pre-emptive lease is authorised by the Act it is useless to 
rely, as the plea does rely, on the approval of the Minister for Lands. 
Section II of the Occupation Act provides that lands set apart '' for 
the use or accommodation of the public," shall not be open to lease 
for pastoral purposes. The other side may possibly rely on the 84th 
section of the Lands Acts Amendment Act. But that was only 
intended to remove a doubt which existed, whether the proclamation 
of a reserve would not take the lands out of an existing lease. It 
merely applies to existing leases and by implication shows that, but 
for it, lands reserved could not be held under lease. Then the 6th of 
the Regulations of the 28th August, 1875, Part II., is express upon 
this point. Beferring to pre-emptive leases it provides : — '^ The 
leasehold will include only such Crown land within the foregoing 
boundaries as may be open to and not already under pre-emptive 
leasee or notified as a reserve, and shall not give any exclusive right 
to water necessary for the beneficial occupation of adjoining lands." 
These Regulations by section 47 of the Amendment Act are to have 
the force of law. So that if that is a good Begulation there can be no 
doubt that the plea is bad, and the other side will have to argue that 
it is tdira vires. But, even without the Begulation, the exact point 
has already been decided in this Court. In Rieketson v. Barbour 
the majority of the Court held that lands temporarily reserved firom 
sale are not Crown lands. If they are not Crown lands there can be 
no doubt that they are not open to pre-emptive lease, 
(1) Kaoz 12, 
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ATKIM80F M. H. Stephen {Know with him) for the Defendant. By subsection 
5 of section 12 of the Occupation Act free-selectors are allowed 
pre-emptive leases of Crown lands adjoining their selections. The 
only conditions imposed are that the lands must be adjoining and that 
they must be vacant Grown lands. To these conditions section 36 of 
the Amendment Act has added two more, that the application must 
be approved by the Minister and that the lands must be unimproved. 
It is admitted that all the other conditions have been fulfilled and the 
only question is whether lands temporarily reserved for sale remain 
Crown lands. If they are, the Regulation is clearly tdtra vires as it 
is inconsistent with the Act and restricts the right given by the Act. 
The Executive cannot abridge the rights of the public given by the 
Legislature. It is said that lands dedicated to any public purpose are 
not Crown lands. But these lands are not " dedicated " in that 
sense; they are only "reserved from sale/' — not "from lease," but 
only "from sale.'' When it is enacted that lands temporarily 
reserved shall not be " sold or otherwise disposed of/' the disposal 
there spoken of must be understood as a granting out and out, and 
parting with the land for good ; not a mere lease for a year. Besides 
in section 4 of the Alienation Act the words "dedicated," "set 
apart/' " attached," and " reserved," are all used, each in a special 
sense of its own. And it is a cardinal rule of construction that where 
two words are used in a statute they shall not be taken to have the 
same meaning. [Sib W. Manning, J. : In the 6th section the 
words "reserved" and "dedicated" appear to be used as synony- 
mous.] It may well be that it was necessary to pass section 84 of 
the Amendment Act, and yet that our contention is right. Though 
a temporary reserve might be held under lease, there might very well 
be a doubt whether the act of proclaiming a reserve in an existing lease 
would not forfeit the lease pro tarUo. It was to provide against this 
that that section was passed. But the argument of the other side 
would make the provision of that section altogether nugatory. Many 
Crown leases and all pre-emptive leases are only for a year; at the 
end of the year they must be renewed, and are really new leases. 
Consequently when land under lease is proclaimed a reserve the 
holder of the lease may use the reserve for the rest of the year ; but 
as, 'according to the argument, land reserved from sale cannot be pre- 
emptively leased, it will be excluded from his next year's lease. Again 
the construction contended for would lead to the absurdity that the 
only right to use a reserve will depend upon nothing but the question 
of time. If the lease is first and the reserve afterwards^ the lessee 
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may run his sheep over it and use it as his own ; if the lease is Atkinson 
subsequent to the reserve, he cannot use it at all. In one case the barijng 
rights of the public are respected, in the other they are not ; and the 
use of the reserve by the lessee is made to depend on an arbitrary and 
absurd distinction. Ricketson v. Barbour only decides that timber 
cannot be cut on a reserve for the preservation of timber. Though 
there are some dicta in the judgments as to whether lands reserved 
from sale are Crown lands, they are not necessary to the decision, and 
the opinion of Faucett J. on this point is directly in our favour. 

Darley was not called upon to reply. 

Faucett, J. I have listened very attentively to see if I could be at 
all influenced by the arguments of Mr. Stephen in this matter, but I 
remain of the opinion I adopted at a very early stage of the discussion. 
The Defendant's third plea contains allegations that the lands 
claimed were under pre-emptive lease to the Defendant and had been 
notified as a reserve. The question raised by the demurrers is simply 
this, — ^whether a person who is a free selector and entitled to take 
up a pre-emptive lease by virtue of his selection can include within 
his prelease lands notified as a reserve. On several grounds I think 
that that cannot be done. 

I shall first take the decision in Rieketson v. Barbour as establish- 
ing that lands under reserve are not Crown lands so long as they re- 
main under the temporary reservation. Not only cannot they be 
purchased, but they cannot be dealt with by being taken under lease. 
And I shall also treat the case as if that had not been the decision of 
the Court. 

Now, in the first place, if these are not Crown lands, cadit qtuBstio. 
It is admitted on all hands that a conditional purchaser cannot pre- 
emptively lease lands which are not Crown lands. If that decision is 
right, and, I confess, I feel myself bound by it, it is a distinct decision 
on the very point. Both the Chief Justice and Mr. Justice Hargrave 
expressed the opinion that lands reserved ceased to be Crown lands at 
all. If that be so the Defendant has no right to a pre-lease at all. 

But take it the other way ; suppose that decision to be altogether 
wrong. I think myself that, upon the construction of the 4th 
section of the Alienation Act, there is strong ground for 
arguing that it is erroneous, and if it were reopened I might 
possibly be of the same opinion as I then was. But it is 
not necessary here to refer to the 4th section. I come at once to 
section 86 of the Amendment Act which gives the right to make ap- 
plication for a pre-lease. It limits the right formerly given and regu- 
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ATKnraoN lates the manner in whicb the conditional purchaser may obtain his 
Babiino. pre-lease. Now we have much more certain and definite provisions 
than in the old Act ; the Minister has power to regulate the extent^ 
position^ and boundaries of the pre-lease ; and that section empowers 
the Minister to deal very fully with these applications. Then there 
is the 47th section which authorises the (xovemor in Council to 
make Regulations for carrying the Act into full efiect so as to provide for 
all proceedings, and other matters and things arising under and consis- 
tent with the provisions of the Act and not expressly provided for by the 
Act. Very comprehensive powers indeed are given to the Executive. 
There is nothing whatever to limit their discretion except the condition 
that the regulations should be '^ consistent with the provisions of this 
Act.'' And when the Regulations are made they are not only to be valid^ 
but they are to have the force of law. In a recent case the Privy 
Council, in referring to these Regulations, said that they were wisely 
framed to carry out the minutiae of all the proceedings dealt with in 
very wide terms in the Act itself. Now, how is the regulation which 
is in question here, inconsistent with the Act ? The Act gives a con- 
ditional purchaser power to take a pre-lease out of Crown lands, that 
is, lands not granted or dedicated. It is said that the conditional pur- 
chaser has an absolute right to take his pre-lease out of any Crown 
lands and that the Crown has no right, against this Act, to deprive 
him of the portion of land which by law follows his selection. I 
think the Crown has no power to interfere with his right — unless that 
power is given by Statute. But a power is given to reserve from sale. 
Suppose the Act stopped there and there was no provision in the 
Acts to except reserves from lease, then comes in this Regulation'which 
provides for the omission, for a thing not provided for in the Act, 
and says that the Government will not allow land under reserve to be 
taken up as a pre-lease. That seems to me quite consistent with the 
terms of the Act. No Regulation whatever on the point is made by 
the Jjegislature ; the Executive steps in and makes it. I do not 
think that the section which exempts existing leases from cancellation 
on the proclamation of a reserve affects this case at all ; that section 
being intended to apply only to lands under lease before the reserve was 
made. But that, admittedly, was not the case here. It appears to 
me that the Regulation settles the matter and that the demurrer to 
• the plea must be allowed. 

Sib W. Manning, J. I am of opinion that there should be 
judgment for the Plaintiff on both demurrers. I do not base my 
judgment at all on the decision that has been referred to. I shall 



VOL. n. COMMON LAW. 49 

aasume for the purposes of argument that lands temporarily reserved Atkinsov 
from sale are still Crown lands. But for that decision, I should have 3^^^^-, 
thought that whether or not they remain Crown lands would depend 
on the nature and purposes of the reserve. I do not see why in 
some cases a reserve should be inconsistent with a pre-lease— but for 
the Regulation. But I can quite understand that a reserve for water 
supply is not consistent with a selector taking a pre-lease of the land, 
and being enabled to drink up all the water and eat up all the grass. 
I can readily understand why the Legislature should say that where 
there has been a pastoral lease granted, or a pre-emptive lease has 
been taken up, and afterwards the land is proclaimed a reserve, that 
that is quite different from the case of a selector taking up land ad- 
joining an actual reserve, and then applying for the reserve as a pre- 
lease. 

I think the 6th Regulation is absolutely conclusive. It seems to 
me that that rule, if good, positively excludes from the boundaries of 
a pre-lease any land notified as a reserve, and that the rule is perfectly 
intra vires I have just as little doubt. The powers given by section 
47 are quite sufficient to authorise it, for there is nothing in it incon- 
sistent either with the express language or the spirit of the Act. 
Bat, even without section 47, if the Regulation had to rest for its 
validity on the 86th section, it would be perfectly good. By that 
section pre-leases can only be taken up with the approval of the 
Minister, and the Executive, it seems to me, have an inherent power 
to make Regulations to guide the Minister in granting or withhold- 
ing his consent. Could it be argued that in any particular case the 
Minister could not refuse to approve of a pre-lease which included a 
reserve f And what is the difference if, instead of making a rule for each 
particular instance, the general rule is laid down by the Minister and 
his colleagues, that in no case will a pre-lease upon a reserve be 
allowed ? Li my opinion, an absolute power of making Regulations 
with regard to pre-leases is given by the 36th section. 

It is said that this is a statutory matter and must be dealt with 
on rigid rules of construction. But we cannot altogether lose sight of 
the relations of the Crown under these Acts. The Crown not only 
has to perform a statutory contract with the conditional purchaser, but 
it has to act in the capacity of a trustee for the public, in which 
capacity the power to proclaim reserves is given. It is the duty of * 
the Crown in granting the privileges to individuals which they are 
entitled to under these Acts, to take care that the interests of the 
public, for whose benefit lands are reserved, should not suffer. 



Atkinbon 
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I am of opinion^ quite independently of the deciidon in Rieketwn 
t^ Barbour, that this demurrer should be sustained. I was of that 
opinion at the very outset^ for there are some matters so dear to the 
minds of those accustomed to criticism that any amount of argument 
does not throw any further light upon them. 

Jtu^ftnent/ar the Plaintiff. 

Attorneys for the Plaintiff— JlfcQir/Ay, Robertson and Fisher. 
Attorneys for the Defendant — Pigott and Trickett. 



Maireh\% 



THE CITY BANK v. KELLY. 

New Trial— Trcmiferring Caufie-— Verdict m abience qfDe/etukmi. 

Where a oanse was removed from the Jury Court to the Banco Courts and mm 
called on in the Banco Court the same day, and a yerdict taken for the FlaintilF in 
the absence of the Defendant, a new trial was granted. 

Motion to make absolute a rule tor a new trial. This action had 
been tried before the Chief Justice and taken asimdefended, a verdict 
being given for the Plaintiffs for the full amount claimed. AfSdavits 
were filed shewing various excuses for the absence of the Defendant and 
his counsel^ but the point principally relied on was that Sir William 
Manning J. had transferred the cause from the Jury to the Banco 
Court on the very day on which it was tried^ in contravention of the 
15th Segula Generalis of the 12th of December, 1877 (1). 

Davis appeared in support of the rule. 

Darley who shewed cause^ admitted that the rule had been broken, 
but urged that as the Defendant had not delivered briefs, though the 
cause stood in the list in the Jury Court for that day, he had clearly 
no intention of appearing to defend. 

Pbb Curiam (2) There must be a new trial. We say nothing 

about the costs. 

Rule absolute. 



(1) CauBes on the list of either Court 
may be transferred to the list of the 
other by order of a Judge, for trial on 
the day next but one following, or any 
later day : provided that no such day 



shall be earlier than that for which the 
cause was first entered. 

(2) Sib Jambs Maktin, C. J. and 
Faucbtt, J. 
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Ex Pabts fox. 

dOiU SUaUng PreoaOim Act^'' lUegaUy lumg " -^Driving BulU to tKtPwmd— 

Refusal to postpone caae. 

A pemon taking bolls from another's land where they lawfully are and driying 
them to the pound, for the purpose of receiving the sum of £5 for each boU 
trespassing, payable under the Impounding Act» is guilty of a taking and using 
within the Cattle Stealing Prevention Act. 

Whether he is guilty of larceny ? Qutere. 

Where it appeared that a prisoner had been told on his arrest that his case would 
be heard on a certain day, and had been advised by the apprehending constable to 
■peak to his brother about obtaining legal assistance, and had an interview with his 
brother, but took no steps to procure l^;al assistance or witnesses, and made 
no objection to the case being heard, but after the case for the prosecution was 
closed, made an application for an adjournment to procure legal assistance and 
ivitnesses, which the Magistrates refused : 

Held that the course taken by the Magistrates was not so inoonsiBtent with 
justice as to warrant a prohibition. 

The Applicant was conyicted at Murrarundi before certain Justices 
on an information charging him with taking and using certain cattle 
without the consent of John Doolan^ then being the person in lawful 
charge thereof^ and was sentenced to twelve months imprisonment 
with hard labour. A rule nisi for a prohibition was obtained on two 
grounds viz. : 1. That the Justices ought to have granted a post- 
ponement to enable the prisoner to procure legal assistance and 
witnesses ; 2. That the depositions disclose no evidence of illegally 
taking and using iivithin the meaning of the Act 17 Vic.^ No. 8, s. 6. (1). 

The following were the depositions on the hearing of the information: 

John Doolan: I reside at Quipolly. I am a selector and 
a drover ; my selection is fenced in and divided into paddocks. 
About the 14th of January last I brought thirteen bulls and 
ten heifers (pure bred) to Quipolly. I put eleven bulls and 
ten heifers in one paddock^ and two bulls in another. The 



March 2i. 



(1) 17 Vic, No, 3, 8. 6 :— If any per- 
son shall take, use, or in any manner 
woric any cattle, the property of any 
other person without the consent of the 
owner or other person in lawful pos- 
session thereof, such person so offending 
shall be deemed guilty of a misdemeanor, 
And on being convicted thereof by any 
two Justices of the Peace in petty ses- 



sions assembled and in open Court, shall 
forfeit and pay for every head of cattle 
so used any sum not exceeding £20, 
together with the costs to be assessed 
by such Justices, or, at the discretion of 
such Justices be imprisoned in any gaol 
or house of correction, with or without 
hard labour, for any period not ex- 
ceeding twelve months. 
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Ex piBTB paddock into which I put the two bulls is fenced with top-rail and 
three wires^ and part with only two wires. The cattle were stall fed, 
and very quiet j they had all been handled, and varied in age from 
four years to twelve months. There was abaldy-faoed big bull among 
them. I know the Defendant j he was at my place on the evening of 
the 22nd of January : he came inquiring about a mare which he had 
lost. He asked me if I had any bulls there of Mr. Smart^s ; I told 
him I had; and he asked me in which paddock they were, and how 
many there were, and when I was going to start f I have been 
droving for about twelve years for Mr. Smart. I told him that I 
should start in a day or two, and that there were eleven bulls in the 
big paddock. That was all he said. I went about a mile with Fez 
towards Quirindi and left him when he turned off, he going to Qui- 
rindi, and I to Quipolly. Before I went away that day I went round 
the paddock ; it was just before dark ; the paddock was secure and I 
saw the cattle there then. I came home from Quipolly about ten 
o'clock. I took my horse into the paddock where the bulls were, and 
I saw some of the same bulls which I saw the next morning in 
the Quirindi pound. The next morning I went out to the 
paddock where the bulls had been the previous night; I 
missed eleven bulls, five heifers, and two bullocks. The bulls 
and heifers belonged to Mr. Smart, and the bullocks to a carrier 
who had sent them to me for agistment. These cattle were 
under my charge. I never gave Fox penmssion to take them or use 
them in any way. When I missed the cattle I rode round the fence 
to see where they got out. I found the fence of the paddock where 
the bulls had been, broken, about 100 or 150 yards from the Tam- 
worth Road. The fence here was a post and two wires, and the top 
wire was broken with a rammer which was lying alongside the fence ; 
the posts were shaken a good bit and the lower wire slackened. In- 
side the fence I noticed cattle and horse tracks shewing that the 
cattle had been rushed up there. The cattle had been driven round 
and roimd, trying to get them out, and the horse tracks following. 
Outside the fence I followed the tracks, which were those of cattle 
and horses, for a short distance. 1 did not then follow the tracks, but 
went looking for the bulls, which I thought might be in some of the 
creeks. I went down to the railway crossing about two and a half miles 
from where the fence had been broken, on the road to Quirindi and 
Currabubla. I made some inquiry from Webb, the gatekeeper. I got 
on the track of the cattle going through the gate ; I followed the track 
from there to where my paddock fence was broken. The tracks were 
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about a hundred yards off the road in the bush ; they crossed the road Ex farts 
once; the cattle tracks were very plain and fresh^ and there was a ^^^* 
horse track following them down at the side immediately following 
them. That is the way in which cattle are driven. I came back to the 
railway gate^ again^ and^ after going through the gate^ I got on the 
tracks again. I followed the tracks from the railway gate about two 
and a half miles going in the direction of Quirindi ; they led into 
another paddock through slip-rails, known as Redman's paddock. I 
pulled the rails down and followed the tracks about three parts 
through the paddock. From the railway gate to where I lost the 
tracks was about two miles and three quarters. I know a man named 
Henry Power. He is, I believe, under committal to the Tamworth 
Quarter Sessions. To get into Power's paddocks from Redman's pad- 
dock the railway had to be again crossed thi'ough gates. Redman's 
paddock is divided from Power's paddock by the railway fence. It 
was about 2 o'clock that afternoon before I got to Power's paddock* 
It was an agistment paddock and cattle had been passing a good deal. 
I found eleven bulls, five heifers, and two bullocks in the Quirindi 
pound. They were impounded from Power's paddock, which I have 
just described. Damages to the amount of £55 19s lid were laid 
upon them. I did not pay the damages, but took the cattle, as they 
had been illegally impounded. The cattle that I took from the Qui- 
rindi pound were the cattle that were in my paddock on the night of 
the 22nd, and which I missed the next morning. I know that Fox 
and Power are acquainted with each other. I know that Fox is now 
under committal to the Tamworth Quarter Sessions. I afterwards saw 
Fox at Werris Creek on the 27th. He asked me if I had not got a 
touch out of the paddock for some bulls and asked me if I did not ac- 
cuse him of doing it. I said I did. He replied that he thought he 
would have been the last man in the world to be suspected by me. 
The eleven bulls and five heifers were delivered to me by Mr. Smart 
to be driven to Combardello. When you [the Prisoner] went to my 
place on the 22nd, I told you I had not seen the horse you were look- 
ing for. You said to me that you thought I was on my way to the 
Barwon. I told you I was going to start on the previous Monday. 
I said I would have started, only I was waiting to get some money 
for some horses. 

George Webb, the gatekeeper mentioned in Doolan's evidence, 
proved that early on the morning of the 23rd a man took some cattle 
through the gate. He did not recognise the man. Only one lot 
of cattle went through that night. 
]>4 
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Ex PABXB John DerJne, I am a labourer. I reside at QaipollY. I know die 
Prisoner by sight; I have known him on and off for the past twelve 
months. I know the gate kept by Webb^ on the Tamworth Soad. 
I went on the 22nd to Morrorandi for two horses belonging to 
Mr. Cliffc of Breeza. I got between John Connell's place at QnipoUy 
and Quirindi with these horses^ about half-past ten on the night of 
the 22nd, I got to GonnelPs place about twelve o'clock, and then 
put the horses I had in the paddock. The other horse had been left 
behind, as it had knocked up. I went back after this horse the same 
night. It was left at a place about three-quarters of a mile on this side 
of the gate kept by Webb. I passed close by Webb's gate. My 
attention was attracted, coming back, to a number of cattle at the 
railway crossing. I was about 15 yards from them. There were 
two men with the cattle driving them towards the railway crossing. 
I saw one of the men go towards Webb's box, and shortly after 
I saw the gates opened and the cattle went through. I heard one of 
the men say '' Fox, head the cattle this way," after the men passed 
through the gate. I recognised one of the men as Bernard Fox. 
I am positive of him. I have no interest in the matter whatever. 
I noticed among the cattle a large red bull with a white face. The 
cattle were quiet. I saw in Doolan's boy's possession, since then, 
one of the bulls I saw that night with Fox. I think there were 
twelve or thirteen head of cattle going through the gate. [By the 
Prisoner.] I have known you about twelve months and have seen you 
at various places. On Thursday I took two horses belonging to 
Mr. Connell to meet Mr. Clift's cattle. I had not returned with the 
other two horses on Thursday afternoon. I do not recollect seeing 
Doolan at aU. 

Lawrence Drew. I am a carrier. I have no particular place of 
abode. On the 22nd my drays were camped on the Quipolly Creek. 
I had been at Werris Greek on that day. I know where John Doolan 
resides. I know Bernard Fox ; I have known him by sight for about 
two years. I came back to my drays on the night of the 22nd about 
twelve o'clock. Near Doolan's place I saw two men driving cattle. 
This was about 2^ miles firom Webb's railway gate. They were com- 
ing towards Quirindi. I am positive that Fox was one of the men. 
The cattle were moving on, but not fast. The cattle may have been 
about twenty yards from where I was. They were coming firom the 
direction of Doolan's paddock. 

John Doolan (recalled). I recollect my boy having charge of 
some catde last Sunday^ and the baldy-faced bull was one of them 
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and it was one of those taken from my place on the night of the Ex paktb 
22nd. ^"""^ 

On this evidence the Justices found the Applicant gnilty and passed 
the sentence ahready mentioned. 

The affidavit of the Applicant stated that he was arrested on Satur- 
day the 1st of February and placed in the Quirindi lockup and re- 
moved thence to Murrurundi Otmol, on Sunday, where he was kept till 
Tuesday morning, when he was brought before the Magistrates ; that 
lie was without legal assistance or witnesses, and at the close of the 
evidence for the prosecution, asked for a postponement to enable him 
to engage legal assistance and obtain witnesses, but the Magistrates 
sustained an objection taken by the prosecutor's attorney and refased 
the postponement. It also stated that the witnesses (not named) 
were respectable persons and could have given material evidence, and 
that on his way to Murrurundi Otmol the Applicant told the constable 
that he would require legal assistance^ but was informed that the case 
was sure to be remanded. That there was no legal practitioner in 
Murrurundi, besides the prosecutor's attorney; and that it would 
have been impossible to get the witnesses to Murrurundi in time, as 
the Applicant could not have procured funds from his relatives, who 
resided at a distance. 

From an affidavit made by the arresting constable it appeared that 
after the arrest he took the Applicant at his own request to his uncle's 
house where he remained in free conversation with bis uncle, aunt and 
other relations for about half an hour ; and that on his way from the 
lockup to the railway station at Quirindi he met and had a conversa^ 
tion with his brother. Before this the constable had told him that he 
would most likely be dealt with at Murrurundi on Tuesday and that 
if he wished for a lawyer he had better see his brother and tell him to 
get him one. The affidavit of Mr. Abbott, the Prosecutor's attorney, 
stated that the Applicant pleaded to the information ; that no appli- 
cation for a postponement was made till the whole of the case for the 
prosecution had be«a heard; and that then, when asked, who 
his witnesses were, the Applicant replied that he did not care 
for the witnesses, that it was the legal i^ssistance he required; 
that he never stated the names of his witnesses or what they 
coqIA prove ; and that he admitted in answer to inquiries by the 
Magistrates that he had taken no steps to get either witnesses 
or legal assistance. Mr. Abbott also stated that if the Applicant 
had telegraphed to Tamworth, Muswellbrook or Maitland on Mon- 
day, a solidtor could have been at Muimrundi on Tuesday morning. 



52 SUPREME COUET BEPOETS. N.8. 

Ex PARTS Rogers for the Applicant. Reg v. OriHand (2) shows that the Ma- 
^^ gistrates were wrong in refusing to adjourn the case. There the 
Defendants asked for an adjournment to procure evidence^ and it was 
refused, and the Court of Queen's Bench set aside the conviction 
As to the offence charged, the using is the gist of the offence. That 
appears from the case of Reg v. CoUett, (3). There on an indictment 
for larceny, the jury had found the prisoner guilty of illegally using 
some rams* The only evidence of user was that the prisoner was seen 
driving the rams. Sir James Martin, C. J., in the course of his 
judgment is reported to have said that '^ the offence was ' illegally 
to use.' The cases show that persons have been convicted of illeg- 
ally using horses by riding them ; of illegally using cows by milking 
them. But his Honor failed to see how sheep could be illegally used^ 
except they were rams what possibly might be (4). That a prisoner 
should be found guilty of ' taking for the purpose of using ' was 
not sufficient. The offence created by the Act was illegally using, and 
if the evidence did not amount to that, the prisoner should be acquit* 
ted. His Honor was of opinion that in the present cases an ' illegal 
using' was proved (5)." Reg v. Frew (6) will be relied upon on 
the other side. In the first place that decision is described in the 
judgment as going to the very limit of the law. But there the 
prisoner was making some use of the bullock. One can understand 
how a quiet beast may be very profitably used for enabling the tres- 
passer to drive his own herd or animal more easily. But here no use 
was made of the bulls at all. If the Applicant had used them for 
stud purposes there might have been some foundation for the charge. 
If he was guilty of any offence at all, it was of conspiring to defraud^ 
by falsely pretending that the bulls were trespassing. This case 
seems to fall within Ex parte Cameron (7) where it was held that a 
mere driving was not a using within the statute. There must be 
some direct benefit coming from the use of the cattle themselves. 

Darley for the Respondent. The decision in Reg v. Cridland really 
turned on the question of a claim of right. Here it is evident from the 
circumstances of the case that the Applicant had no witnesses to call, and 
did not intend to procure legal assistance. As to the other point Reg «. 
Frew is directly in point. Here the Act was evidently done btcri causA 
which Sir A. Stephen, C. J., in his judgment puts as the test whether 
there has been a user. If the bulls were of no use to the Applicant, 

(2) 17 L. J. M. C. 25. (5) Qucere " waa not proved ?** 

(3) Sup. Ct., June 16, 1876, S.BIH. (6) 7 S. C. B. m. 

(4) 8ie in report. (7) Wilk. M.C. 76. 
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why did lie take them ? They were made hy him the instrument of Ex parts 
gain^ just as much as if he had worked them in a team^ or sold them. ^^ 
He took ihem to make money by them. 

Rogers was heard in reply. 

Faucett, J. A prohibition has been applied for by Bernard Fox 
who has been convicted under the Cattle Stealing Prevention Act 
of illegally using some cattle. Two grounds are taken in the rule : 
1. That the Magistrates refused a postponement to allow the Appli« 
cant to procure legal assistance; 2. That there was no evidence of 
the offence with which he was charged. The first point is the most 
important, for it strikes at the very root of the administration of 
justice. If I could see clearly that the Magistrates were guilty 
of this refusal in the way put forward by the Applicant, I would 
certainly grant a prohibition. But what are the circumstances of 
the case ? The Applicant is arrested on Saturday and not brought 
to trial till Tuesday, and yet, according to his own shewing, he takes 
no steps to procure legal assistance before the trial. No application 
is made at the commencement of the case, but it is allowed to go 
on ; the witnesses are examined and are also cross-examined by the 
Applicant, and at the end of the case he applies for a postponement 
to get witnesses and legal assistance. The application was refused^ 
the Magistrates probably thinking that it was a sham. They went 
on and dealt with the case, finding him guilty and passing sentence 
upon him. Now the Magistrates must be taken to have known that 
he had taken no steps himself to procure legal assistance ; and it is 
difficult to say that they ought to have postponed the case when he 
had made no efforts himself. At the same time I think it would 
have been better to grant the postponement. But we have now 
to determine a strict matter of law — whether the Magistrates took 
a course inconsistent with natural justice. I do not see my way 
to come to that conclusion, though it would have been better if the 
postponement had been allowed. Then we have before us the 
affidavit of the constable. It appears that he told the Applicantj 
when he arrested him, that he would be dealt with on the Tuesday; 
that he thought there might be a remand ; but that if he wished to 
get legal assistance he should see his brother. After that he saw his 
brother and had a conversation with him. So that he had a distinct 
warning that he had better see his brother, and he saw him. 
Notwithstanding that, he made no effort to get assistance. On that 
ground alone it is difficult to say that we ought to set aside these 
proceedings. Of course, in considering this question, I admit, to the 
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Ex PABTi fullest extent, the right of every person charged with an offence 

^^ to have counsel to assist him if he wishes it, and I do not at all take 

into consideration the result of the trial, whether the man was 

found guilty or otherwise ; I only look at the circumstances as they 

stood at the time the application for postponement was made. 

I now come to the other point. It is clear to my mind that there 
was evidence for the Justices to act upon. There was evidence that 
the Applicant took cattle which he had no authority to take ; that he 
put them in the pound unlawfully; and that he did that for the 
purpose of raising money on them. It is said that this is not a user. 
A person wrongfully takes cattle firom a place where they are right- 
fully, and puts them in the pound as trespassers, in order to get 
the damages. The using is the driving and putting in the pound, 
and the object to be gamed is a fraudulent one. It is exactly like 
Freufa case. The mere driving was not a user : it was the driving 
for a particular purpose. The case of Beg v. CoUeti is altogether dissimi- 
lar. The Act was not intended to cover cases of larceny, but to reach 
those cases which go to the very verge of larceny; cases in which 
a jury would be strongly inclined to acquit of the felony. This case 
to my mind falls completely within the decision in Freufs ease. 

As to the point which has been taken in the argument that there 
was no evidence of the Applicant having put the animals in the 
pound, I think there was quite sufficient evidence for the Magistrates 
to act upon. I also think that even if the point were a good one it 
ought to have been distinctly taken in the rule nisi. 

SiK W. Manning J. I am of the same opinion. I will deal with 
the second point first. It raises a question of immense importance, 
as it applies to great numbers of our country population. This matter 
of illegally impounding bulls for the sake of getting the £& a head is 
a new crime and a very bad one. It first came under my notice about 
two years ago at Mudgee. Aman got a lease of a small piece of land ; 
he and some companions immediately rode off, went to a neighbouring 
run, picked up some cattle, choosing out the bulls, and took them off 
to the pound. An action was brought, and in the course of the trial 
this was proved. It was said on that occasion that it was a case of steal- 
ing. I did think and still think that it amounts to stealing. This practice 
has arisen under the clause of the Impounding Act which allows £6 
to be claimed for damages for every bull found trespassing. No doubt 
the object was to prevent wild bad bulls from spoiling fine stock. But 
a class of persons has found out that this clause can be worked so as 
to afford them an ingenious way of robbing other people. The law 
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is abased in order to perpetrate a firand. Nevertheless, it is not Ek ^abct 
because this is a bad crime that we are to hold that this man was ^^^ 
rightly convicted. The question is whether the charge in the infor- 
mation was proved. I think it was proved on abundant evidence. 
[ His Honor fully stated the facts appearing in the depositions ] I 
think that is within the words of the Statute. If we refer to the 
preamble we see that the Act was passed " for the better prevention of 
cattle-stealing/^ that is, to give a more summary remedy where cattle 
are taken under suspicious circumstances, and it is difficult to prove 
the complete felony. To say that acts like this Prisoner's do not 
amount to illegally using, but that milking a cow does, is to my mind 
a marvellous proposition. What else is it but using for the purpose 
of abusing ? To obtain money for the pretended trespass of these 
bulls, which was the object in taking them, is a clear and manifest 
robbery. It is a very close approach to cattle-stealing, and, in my 
opinion, (though it is not necessary it decide the point) actual cattle- 
stealing. 

As to the other point I have had much greater difficulty. On the 
whole I think the motion ought not to prevail. There is no question 
of jurisdiction here, the only question being whether the action of the 
Magistrates was opposed to the fundamental principles of justice. 
That is a ground of prohibition, and if I saw that there had been any- 
thing of that kind I should not hesitate to grant the application. On 
the other hand, if we see that three magistrates, sworn to do justice 
between man and man, take a particular course of action^ we shoidd 
not on light evidence come to the conclusion that they have acted 
harshly or unjustly. I should require plain, unmistakeable evidence. 
I do not find that here. It may be that I have felt some doubt whether 
it would not have been better, on the whole, to postpone, but I start 
with the presumption that every thing was rightly done, unless and 
until the contrary is shewn. There was this difficulty about a post- 
ponement that the case might never come on again. The Defendant 
was about to be tried at Tamworth on another charge, and if he were 
to be found guilty, this charge could not have been proceeded with. 
Then the Magistrates might have thought, fieom the way of making 
the application, that it was only intended as a dodge. If the post- 
ponement had been really required for the purpose of procuring 
evidence I would have thought very much more of the point. In 
many of those remote parts people cannot have a lawyer. If 
people go to live in remote, out-of-the-way places, ihey must take 
their chance of bein^ without legal assistance sometimes. I also attach 
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Ex PABTB more weight to the question of witnesses^ because when the case 
^^ comes before the higher Court, the Court is quite competent to deal 
with any question of law arising on the depositions. The Applicant's 
affidavit states very positively that he could have procured witnesses 
who could have given most material evidence on the question of 
identity ; still it is not now suggested that an alibi could have been 
proved, but that a clever lawyer might have taken points for which 
there is no foundation in the depositions and might have got him off. 
I could hardly believe that the Magistrates would have refused the 
application unless what Mr. Abbott says is true, that the Applicant 
said that he did not care about witnesses but wanted a lawyer. If he 
had not witnesses no lawyer in the world could have done any good 
for him. I think therefore, having the evidence on either side which 
is before us, that the Magistrates had quite enough before them in the 
Prisoner's own statement, to shew that he abandoned his application 
so far as witnesses were concerned. It certainly appears that there 
was no lawyer available within a considerable distance, and it may be 
that there has been some miscarriage of justice in this case— still, I 
cannot see it. I cannot see, failing an alibi, that any legal assistance 
could have done him any good. My mind is not altogether free from 
misgivings ; still, on the whole, I think that it is not made out that 
he had not fair and reasonable means of defending himself. 

Rule discharged with costs 

Attorney for the Applicant — Levien ( by Bull and Bull) 

Attorney for the Respondent — J. P. Abbott (by Cope and Westgarth) 



March 18. BOBEY ahd oihxbs v. THE OBIENTAL BANK GOBPOBATION. 

Banker and Otutomer— Dishonour qf Cfhequer^Bight to charge hUereet^Damagts, 

A cheque of the PlaintiffB was dishonoured od the 4th of November. The balanoe 
then standing to their credit in their pass-book exceeded the amount of the cheque, 
and before drawing the cheque the Plaintifis were so informed by a clerk of the 
Bank. Between the 30th of June and the 4th of November, the Plaintiffs had 
several times overdrawn their account, and the interest due to the Defendants 
upon such overdrafts, with the amount of the cheque, exceeded the Plaintiffs* 
credit balance. The dishonour of the cheque was not put on that ground at the 
time. Evidence was given that it was the practice of the Bank not to chaige in- 
terest to the ouBtomer*s account until the end of the half-year, unless the account 
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was dose or the cnstomer became insolvent. Evidence was also given that the Bobit 

Plaintiffs some days before the dishonour were offering to their creditors a com- v. 

position of Ss. in the £. _ Oriental 

BankCobf*n. 
HM that onder these circumstances the Defendants could not avail themselves 

of the interest due to them under the plea that there were not sufficient funds 

n their hands available for the payment of the cheque. 

It was proved at the trial that the Plaintiffs, having had a sudden demand made 
upon them for £1000, to cover advances on consignments, found themselves unable 
to meet their engagements and made proposals to their creditors. The evidence 
was conflicting whether 8s. in the £ which they offered, was to be taken in full 
satisfaction or not. It was arranged that the balance standing to the Plaintiffs 
credit in the Defendants* Bank should be drawn out by cheque and paid to two of 
their creditors in trust for all concerned. At that time the Plaintiffs had bills 
under discount at the Defendants* Bank, which would mature in a few days, and 
had also in their possession goods belonging to the Bank for which they had not 
paid or accounted. The cheque drawn in favour of the two creditors was presented 
and dishonoured. It was sworn by the Plaintiffs that they were compelled, in con- 
sequence of the dishonour of the cheque, to call a meeting of their creditors. 
Some days afterwards advices came from London which put the Plaintiffs in a 
position to meet all their liabilities. They were in business as general merchants 
and insurance agents, and they gave evidence that since the dishonour they had 
been obliged to pay cash for goods and that their credit had been seriously injured. 
The Jury found a verdict for £750. 

Held that the damages were not excessive. 

Decla&ation iu the usual form for the dishonour hy the Defen- 
dants of the Plaintiff's cheque for £395. Averment of special 
damage^ that the Plaintiffs were forced to call a meeting of their credi- 
tors^ and one Charles Wright and divers other persons refused to deal 
with the Plaintiffs and deliver goods to the Plaintiffs on credit as he 
and they otherwise would have done. 

Fleas: 1. Traverse of the retainer; 2. That the amount of the 
cheque in the declaration mentioned exceeded the amount of the 
moneys of the Plaintiffs in the hands of the Defendants applicable to 
the payment thereof at the time of the presentment thereof. 

The action was tried before Sir James Martin, C.J., and a jury, on 
the 19th and 20th of February, when a verdict was found for the 
Plaintiffs with £750 damages. The following facts appeared in evi- 
dence. The Plaintiff's were carrying on business in partnership as 
general merchants and insurance agents. They had exported some 
tin to England upon which Messrs. Wolfen and Co. had made advan- 
ces. In the end of October 1878 news came to Sydney that tin had 
fallen, and the representative of Wolfen and Co. called upon the Plain- 
tiffs to refund the sum of £1000 part of the advance. The Plaintiffs 
confessed themselves unable to pay that sum in full. They then saw 
their principal creditors and made them an offer of Ss. in the £. 
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BoBir There was a conflict of evidence as to whether that amount was to be 
Obssstal ^^^ ^ ft composition^ or whether the balance was to be paid 
BANKCk>iip'K. subsequently ; the Plaintiffs stating that they expressed their in- 
tention of ultimately paying their liabilities in fall, while several credi- 
tors gave evidence that nothing whatever was arranged or said about 
payment of the balance. The Plaintifis then arranged with two of 
their creditors, Messrs. Hilder and Cowlishaw, that the amount to 
their credit in the bank should be drawn out and placed in the hands 
of those creditors as trustees for the benefit of all concerned, pending a 
settlement of their affairs. On the 1st or 2nd of November the 
Manager of the Oriental Bank heard of the offer of 8s. having been 
made. At that time the Plaintiffs had in their possession goods which 
had been entrusted to them by the Bank under the following circum- 
stances. Goods had come consigned to the Plaintiffs, the bills of 
lading of which, together with bills of exchange, had been hypothe- 
cated to the Bank to secure advances. The bills were accepted by 
the Plaintiffs and matured on the 8th of November. In the mean 
while the Manager had allowed the Plaintiffs to take the goods upon 
their undertaking to hold them as agents for the Bank and to pay the 
amount realised by the sale of them into the Bank forthwith. Upon 
the 4th of November none of the proceeds of these goods had been 
paid into the Bank, and on that day the amount standing to the 
credit of the Plainti£b in the Bank Books was £396 lis 6d. The 
amounts of the bills to mature on the 8th of November were j£242 lis 
7dand £105 8s lid. It also appeared that the interest on certain 
overdrafts of the Plaintiffs before the 4th of November amounted to 
£8 4s Od; but the evidence was that it was the custom of the Bank 
not to charge interest against the customer's account until the end of 
the half year (80th of June and 81 st of December), unless the 
account was closed, or there were special circumstances, such as insol- 
vency. One of the Plaintiffs inquired at the Bank on the morning of 
the 4th of November what their balance wa8> and was told the sum men- 
tioned above. A cheque was then drawn upon the Defendants in favour 
of Me&srs. Hilder and Cowlishaw for £896 and paid into the Bank of 
New Zealand to their credit. In the course of the day it was presen- 
ted at the Oriental Bank and refused payment, the following memoran- 
dum being written on the cheque : '^ This cheque cannot be paid at 
present, pending the settlement of our transactions with the firm.'' 
The Plaintiffs then (as was alleged), in consequence of the action of 
the Bank, called a meeting of their creditors, and the following an- 
nouncement appeal^ in the monetary and commercial column of tiie 
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Sydney Morning Herald of the 6th of November : — '^ Mesgn Bobey Rosn 
Brothers have stopped payment. The firm is a new one, and their Obx^al 
liabilities are only about deSOOO.'' Nothing definite was done at the^^^^oR^*!'* 
meeting of creditors, and on the 7th of November news came from 
London that the price of tin had risen, and Wolfen and Co. were 
brooght into debt to the Plaintiffs. The bills falling due on the 8th 
of November were duly paid at maturity by the Plaintiffs. On the 
I7th^ Messrs. Want, Johnson, and Want, acting for the Bank, paid 
the whole sum of £896 lis. 6d. to the Plaintiffs. In a conversation 
on the 7th November, between the Defendants' Manager and one of 
the Plaintiffs, the former gave as his reasons for refusing the cheque 
that he had heard rumours of their Plaintiffs offering a composition, 
that the Plaintiffs were in possession of goods of the Bank for which 
they had not accounted, and that the Bank held bills of theirs to a 
considerable amount, which were to mature in a day or two. The 
evidence of special damage given was that the Plaintiffs' insurance 
business fell off considerably ; that their credit was not as good as 
before; that, since the dishonour of the cheque, they had been 
obliged to do a cash business ; and that Wright, and Wolfen and Ck>. 
had refused to sell them goods on credit. Evidence was given on 
behalf of the Defendants that the Plaintiffs bought some coals on the 
29th October from the Scottish- Australian Mining Company, shipped 
the coals to Christchurch, drew against the bills of lading, and dis- 
counted the drafts (for £292 2s. 1 Id), on the 80th at the Defen- 
dants' Bank, and on the 1st of November called on Mr. Shannon, the 
Manager of the Scottish- Australian Mining Company, and offered 
him 8s. in the £. The coals had not been paid for at the time of the 
action. The Plaintiffs' explanation of this transaction was that they 
had not heard of Wolfen's claim when they discounted the bill for 
the proceeds of the coal at the Bank. A written demand by Wolfen 
and Go was dated the 29th of October, but one of the Plaintiffs swore 
that no demand, verbal or written, was made till the afternoon of the 
SOthj and that the written demand was ante-dated by mistake. 

Wmdeyer, A. G. (Knox with him) now moved for a rule nisi for a 
new trial on the grounds of misdirection, and that the damages were 
excessive ; his Honor the Chief Justice having directed the Jury that the 
Defendants were not entitled to avail themselves of the debt of £8 4b. 
from the Plaintiffs to the Defendants in respect of interest as a defence 
under the second plea, inasmuch as it was not charged to the account^ 
and as the Defendants' clerk had stated to the Plaintiffs that there was 
a balance to their credit exceeding the amount of the cheque. The 
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RoBET general principle is that the relation between banker and customer is 
Qjjj^^ simply that of debtor and creditor. If, therefore, the customer is in 
BAvxCk>BF*N. debt to the banker on his account, that sum must be taken into con- 
sideration in estimating his balance. The balance is simply the excess 
of what the Bank owes the customer over what the customer owes the 
Bank. If the Plaintiffs had sued the Bank for their balance, could not 
the interest have been set off, though, as a matter of practice, it is not 
charged till the end* of the half year. Gamett v. McKewan (1) 
supports this view. There, in an action for dishonouring a cheque, 
it was held that the bankers were entitled, without notice, to set off 
a debit at one branch against a credit at another. Then, it was 
strongly argued to the Jury at the trial, that nothing was said about 
the interest at the time. But Cowan v, Milhoum (2) shews that if a 
person gives a bad reason for acting in a particular way, he is not after- 
wards precluded from setting up a valid ground which existed at the 
time. The Defendants were not estopped by the action of the clerk in 
informing the Plaintiffs of their balance and making up their pass- 
book. The customer is just as much bound to know the state of his 
account as the banker; and a pass-book is oxAj primd fade evidence 
against the banker of the state of the account : Commercial Bank of 
Scotland v. Rhind (3). If it was ascertained afterwards that the 
interest was due, and was not charged, the Defendants were entitled 
to take advantage of it as a legal defence. The question is not 
whether the Manager of the Bank was right in his law, but whether 
the Plaintiffs are entitled to claim damages in respect of a cheque for 
a larger amount than the Bank actually owed them. As to the 
damages, they are grossly excessive. It was clear that the Plaintiffs 
were absolutely insolvent and known to be insolvent before the dishon- 
our of the cheque. They say they were compelled to call a meeting of 
their creditors. How did that damage them, as they had been offering 
a composition of 8s. to these very creditors some days before. It was 
not proved that any one but the creditors heard of the meeting being 
called. Hayly v. Schofield (4) shews that offering a composition, or ask- 
ing for time is a proof of insolvency. Le Blanc J. says in that case, '' I 
take insolvency, as it respects a trader, to mean that he is not In a situa- 
tion to make his payments as usual ; and that it does not follow that 
he is not insolvent, because he may ultimately have a surplus upon 
the winding up of his affairs.^' Bayley J . says : ^' I agree with my 
Brother Le Blanc that insolvency means that a trader is not able to 

(1) L. B. 8 Ex. 10. (3) Grant on Banken, p. 230. 

(2) L. B. 2 Ex. 230. (4) 1 M. and S., 33S. 
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keep his general days of payment, and tliat he is not to be considered Bobxt 
as solvent because possibly his affairs may come round." And Lord ommsttal 
EUenborough C. J., says : ''By insolvent circumstances is meant that Bank Ck>Rp'N. 
a person is not in a condition to pay his debts in the ordinary course, 
as persons carrying on trade usually do.'' If this was the case, how 
could the action of the Bank have damaged the Plaintiffs' credit ? 
The fact that tin rose afterwards, and enabled them to meet their 
engagements, does not alter their position at the time of the dis- 
honour of the cheque. If it was known that they had offered 8s. in 
the £, how could they have any credit at all to lose. Besides, the 
Manager was morally, if not legally, justified in protecting the 
interests of the Bank, when he knew of the precarious position of the 
Plaintiffs. They had goods of the Bank in their possession, for 
which they had not accounted ; and they had bills under discount for 
which they were solely liable, as the Bank had lost recourse against 
the drawers by parting with the goods. The action taken by the 
Manager wfe not altogether without authority, as appears from the 
case of The Agra and Masierman^a Bank v. Hoffmann (5). Besides 
the only special damage proved arose from calling the meeting of 
creditors, which would have been equally necessary if the Bank had 

paid the cheque. 

Cur. Ado, Vult, 

Paucett, J. This action was brought for the dishonour of the 
Plaintiffs' cheque. The declaration is in the usual form, and states (so 
I understand, for it is not now before me) that there were funds in the 
Bank available for payment of the cheque. One of the defences set 
up was that the Bank had not money in its hands available for the 
payment. The trial took place before his Honor the Chief Justice and 
a verdict passed for the Plaintiffs with £750 damages. A rule nisi 
is now moved for on the grounds that the damages are excessive and 
that the verdict is against evidence in this respect, that the evidence 
shewed that at the time of the presentation of the cheque dishonoured 
there was due to the Bank a sum of i£3 4s Od for interest on the 
PlaintiffiB' account and that, takmg into account the said debt of £8 4s 
there were not sufficient funds in the hands of the Defendants avail- 
able for the payment of the cheque. 

This is the principal point taken. Another ground is that his 
Honor directed the Jury as matter of law that the Defendants could 
not avail themselves of the sum due as interest upon the Plaintiffs' ac- 
count to reduce the balance standing at the credit of the Plaintiffs 

(6) ML. J.Cfa. 285. 
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Bonn in the books of the Bank inasmucli as such interest was only charged 
OaiEMTAL to the customers in the ordinary course of business at the end of the 
BANKCk>BP'N. iigif year, and that his Honor directed the Jury that upon the 
evidence the Jury must find a verdict for the Plaintifis on the issue 
raised by the second plea. And that his Honor did not leave to the 
Jury as a matter of fact the question whether the course of dealing 
between the Plainti£b and the Defendants did not entitle the Defen- 
dants to take any interest due by the Plaintiffs into account in esti- 
mating the Plaintiffs' balance. 

All the grounds are the same in substance and raise the same ques- 
tion whether the Jury was entitled to take into consideration as re- 
ducing the Plaintiffs' balance at the Bank certain interest claimed to 
be due from the Plaintiffs to the Defendants. The Attorney-General 
appeared before us in support of the motion and contended that the 
direction of his Honor was wrong and that there ought to be a new 
trial. He contended not only that the Bank was entitled to take into 
consideration the interest^ but also certain outstanding contingent 
liabilities of the Plaintiffs. The question raised seemed to us of such 
importance that we thought it right to take time to consider. The 
first question is whether this interest was money due at all so as to en- 
title the Defendants to take it into consideration at the time of the 
presentation of the cheque in estimating the Plaintiffs' balance* On 
' this point I will take the .evidence of the Manager of the Bank him- 
self. He says " our custom is to charge interest on overdrafts at 
the end of the half-year provided the account is not closed. The in- 
terest is then debited and not before ; unless there are special reasons 
or the account is closed." Did any of these events occur ? Was the 
account closed ? I think not. The PlaintiffiB were told what Uie 
amount to their credit was and drew within the amount. They evi- 
dently drew under the amount with the object of not closing the ac- 
count, therefore they did not come within the exception. Were there 
special circumstances for charging the interest ? I think there were. 
Bumours had been heard by the Manager a day or two before of an 
offer by the Plaintiffs to pay their creditors 8s. in the £. Then 
there were current bills of theirs in the hands of the Bank which were 
to mature in a day or two^ upon which they were solely liable. I 
think these circumstances might have been special reasons for charg- 
ing interest, and if the Defendants had closed the account and charged 
the account with interest, I would find it hard to say that they did not 
act strictly within their rights. But having the power to do this they 
did not do it. It therefore appears that the account was not closed. 
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and that Uiongli there were special circamstances which would have Bobky 
justified charging the account with interest, they did not take advan- qj^s^jj^ 
tage of them* It follows that they were not entitled to charge in- BankGobp'v. 
terest and the plea in this respect is not made out. 

Then it is said that the Bank was entitled to refuse payment, and 
to rely upon the hd as a defence under their plea, because the Bobeys 
had property of theirs in their hands for sale unaccounted for, and 
bills at discount, current bills which had not yet fallen due. Suppose 
I have discounted at a Bank two bills, each for £600, and one falls 
due this day week, and the other a week after that, and I pay in 
money to meet the first bill 3 am I to be told that I may not be 
able to meet the second bill ? A man is not bound to be able to 
meet a bill until it falls due, and the yery object of making bills pay* 
able at a future date is because it may not be convenient to pay at 
present. K I have money in a Bank, and I draw a cheque upon it, 
is the Bank, because it holds a bill payable a week after, to say, 
^ Tou will not be able to meet your liabilities, and we shall retain the 
money standing to your credit V* What justification in law does 
that amount to? The Bank agrees to pay cheques whenever there 
are sufficient funds to meet them. There are sufficient funds, and 
the Bank is bound to pay. It seems to me that if this kind of defence 
were allowed, it would put a stop to all banking operations, and 
destroy all confidence in banks. 

The case of Gamett v. McKewan has been refeiTed to. That was 
simply a case where a customer had accounts at two branches of the 
same Bank. One account was overdrawn, and the other in funds. 
The Bank charged the account in funds with the overdraft^ and dis- 
honoured a cheque which exceeded the balance to the customer's 
credit. The only question was whether the Bank was entitled to act 
in that manner. That question does not arise here, and that case can 
have no bearing. Agra and Masterman's Bank v. Hoffmann is more 
important. There the Bank, having discounted for the Defendant 
bills of a firm which had actually failed, refused to pay his cheque. 
The Defendant brought an action for damages, and an application 
was made to the Master of the Bolls for an injunction to stay the 
proceedings. The Master of the Bolls granted a temporary injunc- 
tion, but the matter was never finally determined. He thought that 
it was not equitable under the circumstances that damages should be 
recovered against the Bank. But that was a very different state of 
things. Here the bills were current, and not yet due. I am of 
opinion that the principal plea .was not established by the Defen- 
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BoBiT dants^ and tliat there were fdndB in the Bank, available for the pay- 
Oribntal ^^^^ of ^h® cheque, and that it was improperly dishonoured. The 
BankGorp'n. next question is as to the amount of damages. I think the damages 
were large — ^under the circumstances, very large. Still their huge- 
ness is not a ground for disturbing the verdict, unless they are so 
outrageously large as to shock common sense. That is the expres- 
sion used in some of the cases. In order to see whether the 
damages were excessive, let us consider what the circum- 
stances were. And let us take the case in its worst aspect 
against the Plaintiffs. There can be no doubt that a day or two 
before the dishonour of the cheque, in consequence of news from 
England as to the state of the tin market, the Plaintiffs were placed 
in some difficulty and that their position was a very precarious one. 
They were called upon suddenly to pay £1000 by persons who had 
made advances to them on a shipment of tin, and they were not able 
to meet the claim. Conversations and meetings with creditors took 
place at the end of October or the beginning of November. The 
Bobeys had a consultation with their principal creditors, and offered 
8s. in the £, Whether this was a mere temporary arrangement with 
the intention of ultimately paying the remainder, or an absolute 
payment or compromise of all liabilities, there is some doubt. How- 
ever I assume, against the Plaintiflb, that it was intended as a final 
composition. Well this occurred and came to the knowledge of the 
Manager of the Bank. Then there is the transaction with Mr. 
Shannon. It appears that a Mr. Shannon, the manager of a Coal 
Company from whom the Plaintiffs were in the habit of obtaining 
cargoes of coal, sold them a cargo. They seem to have disposed of it 
and to have discounted the bills they received at the Bank, and the 
next day they called on Mr. Shannon and offered the 8s. Mr. 
Shannon naturally felt annoyed and used strong language ; no 
language would have been too strong to denounce such a thing as that, 
if their conduct had been such as Mr. Shannon supposed. It was 
certainly a circumstance strongly affecting their credit. No doubt the 
position of the Bobeys' at that time was not one which would have 
deserved consideration with any jury. But up to a certain point 
everything was explained. It is clear that a message which came 
suddenly and unexpectedly from England caused these difficulties; 
and the proceeding with Mr. Shannon, though he did not imderstand 
it at the time, seems capable of explanation. The next mail brought 
news that tin had risen in the market and placed them again in their 
position of absolute solvency. It seemsj however, that on the 2nd of 
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November the Flaintiffs were iu a state of insolvency, being unable to Rob«t 
meet their liabilities in fall, and that the Bank knew it. Then comes qrixntal 
the taming point in the case. Being in these difficulties, the Flaintiffs BarkOorp'h, 
made an arrangement with their creditors that they should hand over 
the money in the Bank to two of their creditors as trustees. A 
cheque was then drawn and if that cheque had been duly honoured, 
the Plaintiffs would have been able to arrange quietly with their 
creditors. The result of the dishonour of the cheque was that the 
▼ery next day they were obliged to call a meeting of their creditors. 
Up to that point the Plaintiffs seem to have been in a fairly good 
commercial position and the question is whether, that being the 
consequence of the dishonour, we can say that the damages were 
excessive. If it had not been the consequence I would have 
considered the damages excessive, even without attributing any 
dishonesty to the Eobeys. It seems to me that this consideration 
may have had great weight (and justly so) with the jury. Under 
these circumstances I cannot say that the jury was wrong. Jurors, 
who are commercial men^ are better able to appreciate the 
circamstances attending the dishonesty and the results which 
followed it, than we sitting here as Judges. Of course, if I even 
thought that the views I now entertain might be affected by argu- 
ment, I would grant a rule nisi; but I feel so little doubt upon the 
point that I think this rule should be refused. 

SiK W. Manning, J. I am of the same opinion. I think the Chief 
Justice was right in his direction to the Jury that the defence raised 
was not made out. The plea that there were not sufficient funds is 
now rested on the ground of interest being due. Against this there 
are several reasons. In the first place the interest is admittedly not 
charged till the end of the half year. Secondly, one of the Plaintiffs^ 
before the cheque was drawn, went to the Bank to inquire the amount 
of the balance and was told what it was, without the interest being 
taken in any way into account. Another reason is that when a con- 
versation afterwards took place between the Manager and one of the 
Messrs. Bobey, and the Manager gave his reasons for dishonouring 
the cheque, not a word was said about interest. Then the money for 
which the cheque was drawn was afterwards paid in full without any 
interest being deducted. 

As to the other question, whether the damages were excessive ; I 

do not like to indorse the hard words which are often used, such as 

that damages must be '' grossly'^ or '^ outrageously'^ excessive^ or so 

excessive ''as to shock common sense,'' before the Court ought to inter- 

x5 
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BoBiT fere with the verdict. Such expressions almost make it impossible for 
OBiKfTAL ^^® Court to overrule the assessment of damages in any case. But 
BAXKCk>Bp'N.iii this case I see no grounds for interfering. The defence put for- 
ward by the Bank Manager miserably failed ; and I daresay the Jury 
leant not only in favour of the Plaintiffs, but also a little against the 
Bank. I do not wonder if it was so, for the Defendants, instead of 
letting the money go for the benefit of the creditors generally, wished 
to lay an embargo on it for themselves. Then as to the dealings with 
Mr. Shannon. I think these were satisfactorily explained, and that 
the Jury could not have given the verdict that was given unless those 
explanations were satisfactory. If the Jury thought that there was 
any stain on the character of the Robeys they could not have awarded 
exemplary damages. So that not merely do I think that there was 
nothing wrong in the way they acted, but my view is confirmed by 
the finding of the Jury. Then, if the Plaintiffs say that their busi- 
ness was very much injured by the dishonour of this cheque, how can 
I say that the Jury was wrong in giving large damages T Possibly, if 
the matter had been before me, I might not have given so much, or 
another Jury might not have given so much, but that is not enough 
to justify us in interfering with their verdict. 

BttlerefuBed. 

Attorneys for the Plaintiffs — Cape and Westgarih. 
Attorneys for the Defendants — Wmi, Johnson and Want. 



BABOLAT V. THE BAKK OF NEW SOUTH WALES. 
Mmmh^ Appeal io the Privy Oomca--PraeHcer—Tms<ifmai^ 



So long as the petition for leave to appeal is filed within fourteen days after the 
judgment complained o^ the application in Court ia not out of time if made after 
the fourteen daya have elapsed. 

M. H. Stephen, on behalf of the Plaintiff, moved for leave to 
appeal to Her Majesty in Council from the judgment of the Court 
on the demurrers in this action. 
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Butler, Q.C, objected that the application was not made within Babclat 
fonrteen days after the judgment was pronounced (1). Baitk N S. 

Stephen, referred to his own note of Wallack v. Lloyd (2), where Walks. 
it was held that the limitation of time had reference only to the filing 
of the petition for leave to appeal, and not to the making of the 
application in Court. In this case the petition had been filed within 
the fourteen days. 

Per Curiam (3), We shall entertain the application. 

Leave to appeal granted. 

Attorneys for the Plaintiff — Stephen, Lawrence, and Jaguee, 
Attorneys for the Defendants — Allen, Bowden, and Allen. 



Ex PABTB MgEVOY. 

District Oourta AO^-ylvriadiction'-ProkibiHwir—Ikk^ 

The summons in an action in the District Court of G. was served on the 
Defendant in the oolony of Victoria, where he resided, in June, 1878. His 
attorney attended the Court to apply for a postponement, but before he could do 
so the Judge had continued it to the next Court. Subsequently the Defendant 
was in G., and had a conversation with the Flaintifis' attorney about the 
action. He did not object to the jurisdiction and expressed an intention of 
defending the case on the merits. On the 19th of November the case came on, 
and a verdict was given for the PlaJntiflfa, no one appearing for the Defendant or 
objecting on his behalf to the jurisdiction. On the 13th of December he applied 
for a rule nisi for a prohibition which was granted and made returnable the first 
day of the March Term, 1879. 

SeU that the Defendant had lost his right to a prohibition by his delay. 

Motion to make absolute a rule nisi for a prohibition to restrain 
proceedings under a verdict in the District Coort at Gundagai in a 
cause in which the Applicant was defendant. The rule was granted 



March IS. 



(!) CUose 2 of the Order in Council, 
of the lath of November, I860.— In 
ease any judgment, decree, order, or 
aentence, shall be given or pronounced 
for, or in respect of, any sum or matter 
at issue above the amount or value of 

£600 sterling ; 

the person or persona feeling aggrieved 
by any such judgment, decree, order or 
sentence may, within fourteen days next 
after the same, shall ^ve been pro- 



nounced, made, or given, apply to the 
said Court by petition for leave to appeal 
therefrom to Us, Our Heirs and Suc- 
cessors in Our or Their Privy Council. 

(2) Sup. Ct. 4th Term, 1861 (not re- 
ported). It was decided in the same 
case that the application for leave to 
appeal to the Privy Council might be 
granted out of Term by a Judge sitting 
in Chambers. {Ex, reL M. H. Stephen.) 

(3) Fauoxtt and MAjnoKG J. J. 
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Ex PABTB on the following grounds: — !• That the Defendant resided at the 
MoEvoT. ^^^g ^f ^^^ issuing of the summons and the service thereof upon him, 
and has ever since res ded at Melbourne in the colony of Victoria ; 
2. That the Pefendant was not resident in the district within which 
the District Court had jurisdiction; 3. That the Defendant never 
promised to pay at any place within the district ; and 4. That the 
Defendant did not, after contracting a debt within the district, by 
removal become resident in some other district in the colony of New 
South Wales. 

From the affidavit filed on behalf of the Defendant it appeared 
that he had resided for some years in Victoria, and was there when 
the summons was served and had not been in New South Wales since, 
except on a visit. The summons described the Defendant as ''of 
Melbourne, lately residing at Tarrabandra.'' Mr. Perkins, the 
Plaintiffs' attorney in his affidavit stated that the Defendant was at 
Tarrabandra within the Gundagai District when the cause of action 
(which was for goods sold by Messrs. Mandelson and Marks, store- 
keepers) arose ; that the action was brought in June, 1878 ; that on 
the 20th of June he received a letter from Defendant's Melbourne 
solicitor stating that Mr. Emanuel, solicitor, of Tumut, was fully 
instructed in the matter; that the summons was returnable on the 
84ih of June, and that on that day he saw Mr. Fell of Adelong, 
solicitor, who said that he was instructed by Emanuel of Tumut, and 
wanted McEvoy's case postponed. Mr. Perkins informed him that it 
had already been continued by the Judge, who thought the summons 
had not given sufficient time to appear. No objection whatever was 
made to the jurisdiction at that time. The affidavit then stated: ''A 
few weeks afterwards I saw the said Charles Edward McEvoy in 
Oundagai ; we had some conversation respecting the action. He 
informed me that he wanted the case tried on its merits ; that he was 
astonished I took the case against him, as I acted as his solicitor ; 
that if he had wanted to be evasive, he could easily have avoided the 
services of the summons ; but that he should not pay till a verdict 
was given against him, and then he would sue his brother. He said, 
he thought it would not be safe for him to pay before ; and that he 
had returned to these parts (meaning the Gundagai district) that he 
might be present at the trial, as he contended his brother should have 
been sued^ and not himself. He never said anything to me about 
objecting to the jurisdiction of the Court, but on the other hand 
distinctly and repeatedly informed me that he should defend the case, 
on the ground that he was not liable, and that he should attend 
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at the Chmdi^ai District Court when the case came on for hearing.'' Ez ^jlwtm 
These aUegations the Defendant denied in the following terms : '' It ^^^^^*- 
is not true that I had a conversation with Mr. Perkins to the effect 
alleged in the 9th paragraph of his affidavit. I merely stated that I 
was surprised to find him acting against me ; and if the Plaintifis 
succeeded in recovering the amount^ I should sue my brother ; and 
that I did not consider that the Plaintiffs had any legal claim against 
me at all, as the goods had been purchased for the use of my brother's 
station ; and I deny that I said I intended to defend the said action, 
as alleged in the said affidavit of the said Mr. Perkins." It was 
shewn that at the time the date of the next Court was not gazetted, 
and it was not known when it would be held. The action came on in 
the ordinary course on the 19th of November and a verdict given for 
the Plaintiffs ; no one appearing for the Defendant or objecting to the 
jurisdiction. On the 13th of December the rule nisi was obtained. 

Knox, in support of the rule, was stopped by the Court. 

Coutts shews cause. Yates v. Palmer (1) decides that if a party 
makes no objection to the jurisdiction of the Court while the case is 
proceeding, but apparently acquiesces in its jurisdiction, and suffers 
the Court to act, without protest or objection, down to actual pay- 
ment of damages and costs, it is too late to apply for a prohibition. 
Here the Applicant waived his right to a prohibition. Ex parte 
Pollard (2) is a very different case from the present. There the 
Defendant never heard of the case till after judgment had been 
obtained. The judgment of the Court in In re Nicholson (3) draws 
a distinction between want of jurisdiction over the subject matter, 
and want of jurisdiction over the person. In the latter case delay is 
a waiver of the right to a prohibition. Ex parte Broughton (4) is an 
express decision that a defendant is barred by delay. There the 
delay was far less than in this case. 

Knox in reply. Mr. Perkins' statements are contradicted. There was 
no opportunity of objecting to the jurisdiction before the 19th of 
November, and a prohibition was applied for the next term. Ex parte 
Graver (5) shews that the Defendant was not bound to object to the 
jurisdiction. The Defendant was resident in another colony, and no 
subsequent proceedings could give the District Court jurisdiction. In 
Ex parte Broughton the circumstances were different. There the 
action was adjourned to allow the Defendant to apply to the Supreme 

(1) 6 D. ft L. 283. C4) Knox 189. 

(2) 2 8. 0. B. 192. (5) 1 S. 0. R. 164. 
(S) Foflt. D. 0. ; App. Stf ; sko 

1 8.O.B. 171 (in fiotU). 



70 8T7PREMB OOUBT £BFOBTS. N.S. 

Ez PABTE Goort^ and he only applied within a week of the day to which the 

^ ^^^* action had been postponed. The Plaintiffs in this case have made no 

affidavit^ though the Defendant swears he has a defence upon the 

merits. It is for the Plaintiffs to make out by positive evidence that 

the Defendant waived his right to a prohibition. 

Faucbtt, J. I confess, I have some doubts. The preponderance 
of the evidence is that the Defendant had been residing out of the 
colony previously to the commencement of the action, and that at the 
time he was served with the summons he was out of the colony. In 
that case the District Court at Gundagai would have no jurisdiction, 
and I do not see how it could acquire any by subsequent events. 
But the question still is, are we obliged to act after such a lapse of 
time, and with a view to the conduct of the Defendant ? In the first 
place he instructs an attorney to have the case postponed. It comes 
on, and is continued to the next sitting of the Court. He is aware 
of all these steps, and yet he allows June and September and the 
greater part of the December Term to pass, without doing anything. 
Then he takes a step calculated to throw over the matter till this term; 
so that we may treat the application as virtually made now for the 
first time. It seems to me that if he takes this proceeding he ought 
to take it in time; and that he ought not to allow the Plaintiffs in 
the Court below to go on, and incur expense in obtaining judgment. 
Such a proceeding ought not to be allowed in paltry cases Uke this, 
where the Plaintiffs are probably suing for their just debts. But not 
only does the Defendant instruct an attorney, but he actually goes 
up to the district to support his case. His whole conduct shews 
that he could have had no other object in going there. But even if it 
is true that he went there to attend the races, then if horse-racing is his 
business he might come within the decision in Broughtonfs ease* But 
the principal ground I see for refusing this application is the delay. 
The conduct of the Defendant has been such as to disentitle him to 
any consideration. We ought to have been called upon to interfere 
within a reasonable time. 

Sib W. Manning, J. I am of the same opinion. I feel no doubt 
at all in the matter. Even on the subject of residence I am far from 
satisfied with the Defendant's statement. Mr. Perkins says : '' I do 
not believe that the said C. E. McEvoy has any actual or permanent 
residence in the colony of Victoria and that he merely visits Mel- 
bourne from time to time.'' It is also sworn that the debt was con- 
tracted and that he then resided within the jurisdiction. If he had 
no fixed residence afterwards might not Tarrabandra have remained 
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bis residence T But the principal ground on which I go, is the delay. Bz pabr 
The summons was served on the 19th of June, nine months ago. In- **^'*^^^' 
stead of objecting to the jurisdiction he instructs an attorney to ap- 
pear for him. The attorney comes down, not with the intention of 
objecting to the case being tried at all, but to apply for a postpone- 
ment. Afterwards the Defendant is in Oundagai himself and sees the 
attorney who is acting for the Plaintifis. He denies the propriety of 
the action and announces his intention to defend it. Not only does 
he not apply then for a prohibition, but he says that he will contest 
the action on its merits. And no doubt, if it was his view that he 
was being sued instead of his brother, he would have had very good 
reasons for not applying for a prohibition ; as, if he was successful in 
his defence on the merits, he would have got rid of the claim alto- 
gether. All the probabilities of the case seem to me in favour of Mr. 
Perkins' version of the interview and I do not attach much weight to 
the Defendant's categorical denial of Mr. Perkins' statements. 

It seems to me out of the question that we should grant a prohi- 
bition in this case. In all probability the claim was for a just debt, as 
the District Court Judge allowed it after evidence on oath. I am not 
at all inclined to extend the jurisdiction of this Court in prohibition, 

as I think it is very often abused. 

Rule discharged with coeti. 

Attorney for the Plaintifis — Perkim by Bobberds. 
Attorneys for the Defendant — Robertson and Emanuel by MeCar* 
thjf, Robertson and Fisher. 



Ez PABTi FALSER In bm MARSH v. FALSER. March 18. 

District Court Act-^fmadidUm — Amendment of Judgment— Extcutor. 

It is not a matter for prohibition that a Dirtriot Conrt Judge, after giving and 
recording a Terdict generally against an executor, at a subsequent sitting of the 
Conrt ordered judgment to be entered in one of the forms provided in the District 
Court Rules for oases where an executor is sued in his representative character, 
even if the second judgment was dated, not on the day on which the cause was 
originally heard, but on the day that the order was made. 

Motion to make absolute a rule nisi for a prohibition addressed to 
the Jud^ and Registrar of the Metropolitan District Court and to 
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Ex FABiB Emily Marsh the Plaintiff in the above cause to restrain them from 
^^^^^ enforcing a judgment given under the following circumstances. In 
September 1878 Elizabeth Falser and Henry Priw Palser were sued 
as the executor and executrix of Thomas James Palser deceased for 
money due from the deceased to the Plaintiff. They appeared and 
defended on the 25th of October^ and Wilkinson D. C. J. found a 
general verdict for the Plaintiff for £12 10s 6d^ the indorsement on 
the plaint being '^ For Plaintiff, £12 103 6d, 6 witnesses.'' On the 
29th of October the costs were taxed and allowed at jE15 6s Od. On 
the 81st of October the Applicant's attorneys wrote to the 
Registrar of the District Court as follows : " In this action 
tried upon the 24th of October inst, as his Honor the Judge has 
not given judgment in any of the modes prescribed by Act and 
Rules regulating proceedings against the executors, we have 
the honour, on behalf of the Defendant, to protest against your 
signing or issuing any warrant of execution upon the judgment as 
now entered, which our clients are advised is irregular and uUra vires. 
We further protest against the record of the learned Judge being 
now amended in any way, or the general finding interpreted to admit 
of the entering of any of the special judgments, and the issuing of 
any warrant founded on such judgments which the Act alone 
authorises ; the Plaintiff having neglected, on the hearing, to apply 
for any of the judgments specially prescribed for such cases." A 
letter in similar terms was sent on the same day to the Plaintiff's 
attorney. On the 12th of November the Plaintiff's attorney 
threatened to issue execution, and on the 28th of the same month he 
wrote to the Defendant's attorneys as follows : — " I have been 
directed by his Honor Judge Wilkinson to request your attendance 
on the first motion day in the December sittings, when an applica- 
tion will be made to his Honor on behalf of the Plaintiff to correct 
the judgment in this case, and of which application I hereby give you 
notice. The Defendants' attorney took no notice of this letter. On 
the 6th of December, the Judge, in the absence of the Defendants 
and their attorney, ordered the judgment to be entered in the terms 
of Form 65, given in the District Court Rules. The judgment was 
accordingly drawn up in the usual form, commencing: — *'Upon 
hearing a cause at a Court this day holden " — and was dated the 
6th of December. Afterwards steps were taken to enforce the 
judgment by levying upon Mr. Palser's own goods, and a rule nisi 
for a prohibition was obtained on several grounds, of which the most 
important were : that the Judge had no jurisdiction to find a general 
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verdict, and that, having given a verdict at the October sittings of Bz taxtm 

the Court, the Judge had no jurisdiction at a subsequent sittings to 

adjudicate further in the cause^ or to explain, interpret, amend, or 
enlarge his finding or verdict. 

M. H. Stephen in support of the rule. By section 61 of the Dis- 
trict Courts Act, the Judge is directed *' to try the cause, and give 
judgment.'' It is only upon the hearing of the cause that he can give 
such judgment. By s. 71, '^£very judgment shall be final and 
conclusive between the parties.'' It is the duty of the Registrar as 
prescribed by s. 35, " to register all records, orders, and judgments 
of the said Court." Section 14 enacts that, ''it shall be lawful for 
any executor, or administrator to sue and be sued in any District 
Court in like manner as if he were a party suing or being sued in 
his own right; and judgment and execution shall be such as in the 
like case would be given or issued in the Supreme Court." Rules 
134 to 146 prescribe the form of judgment against executors or 
administrators (1). It appears from these provisions that the judg- 
ment is that which is pronounced by the Judge at the hearing of the 
cause, that it ib final and conclusive, and that against executors it 
must be in a prescribed form. Here, the proper form not having been 
followed, and the Judge having merely given a general judgment, we 
contend that that erroneous judgment cannot afterwards be amended. 
Mr. Foster, in his District Court Practice (2), expresses the opinion 
that '' a Judge may, perhaps, alter his judgment after it is pronounced 
and recorded, if he do so at the same Court, and in the presence of 
the parties, but certainly not otherwise ;" and for this propostion he 
cites Jones v. Jones (3) ; and Ex parte Simpson (4) . In the present 
case the alteration was not made at the same Court, that is, the 
October Sittings, but at the December Sittings, when the cause was 
not before the Judge, and he had no jurisdiction whatever. In 
Dewes v. Ryley (5) it was held that the minute-book kept by the 
Registrar was conclusive as to the matters therein ; and that case 
also shews that prohibition is our only remedy^ as the Registrar is 
not personally liable for putting in force an illegal judgment. If 
prohibition will not lie the Applicant b entirely without a remedy for 
the illegal execution. 

Butler, Q. C, who appeared to shew cause, was not called upon. 

(1) FoBt. D. C. App. 82. (4) 8 S. G. R. 125. 

(2) p. 192. (6) 20 L. J. C. P. 265. 

(3) 5 P. A( L. 628. 
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Ez PABTK Favcitt, J. In this case, at the trial before the District Court 
Judge, he gave a general verdict for the Plaintiff, I can come to no 
other conclusion than that it was a judgment against the Defendants 
in their representative capacity as executors, in which character they 
were sued. In the Rules of the District Courts the form in which 
the judgment should be drawn up, is given. The attorney for the 
Plaintiff, wrongly imagining that the judgment was improper, sum- 
moned the other side to have the judgment corrected. I cannot see 
that there was anything to be corrected. It seems to me that the 
judgment as now drawn up is fully in accordance with what the Judge 
decided at the trial. From the form given it is quite dear that the 
costs must be taxed before the judgment can be drawn up. Suppose 
a cause is tried on the last day of the sittings. It must necessarily be 
some time before the formal judgment can be drawn up ; and are we 
to say, as we are asked to say, that all proceedings subsequent to the 
termination of the sittings are beyond the jurisdiction of the Court f 
It appears however that the judgment bears date on the day on which 
it was drawn up, not on the day on which the verdict was delivered, 
and we are called upon to hold that that judgment is erroneous and 
that the Plaintiff was wrong in proceeding on it. But how can we 
say that there is no jurisdiction ? I cannot see how execution can be 
issued at any time unless the Court has full jurisdiction over the cause 
till the very last stage. Are we to be called upon to say that a Court 
has no jurisdiction because it makes a mistake ? If there is an error 
in the judgment there ought to be an appeal to their Court. It is a 
point of law, whether the judgment is properly drawn up or not^ 
on which an appeal would lie. It is not a case for prohibition at all. 
SiK W. Manning, J. I also think that this is not a case for pro- 
hibition. I am satisfied from the affidavit of Mr. Dunn which is not 
contradicted, that at the trial the Judge ore tenuB pronounced the 
same judgment as that now drawn up. The Judge must have juris- 
diction to correct at any time what the Registrar had incorrectly 
minuted. So it comes to this that the only error is in the date. The 
final judgment can only be drawn up after the costs have been taxed, 
but it ought to have been dated on the day on which the verdict was 
given. But the idea of this Court having to grant a prohibition 
against a Court of such high jurisdiction as the District Court because 
one of its officers has made a mistake in a date, seems to me 

preposterous. 

Ride discharged with costs. 
Attorney for Plaintiff— Cr. M, Dwm. 
Attomeyt^or Defendant — Ck^ and Westgarth. 
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DOWNING V. HOWE. March 18. 

Crown Lands Acta — CondUUmal Purehase — Uneertaimty in De&etipHon. 

In an application to conditionally purchase, the land applied for was described 
as follows : " Coontry of Wynyard, parish of Gilmore, 100 acres on the left bank 
of the Gilmore Creek, adjoining the reserve at the south-eastern comer of J. 
O'Mars and R. Downey's purchased land, set forth in the Gazette of the 23rd 
December last, No. 145, running up the Gilmore Creek." At the trial the ap- 
plication was tendered in evidence for the Defendant and was rejected on the 
ground of uncertainty. 

Held that it ought to have been admitted in evidence, and a new trial granted. 

Motion to make absolute a rule for a new trial. Upon the trial 
before Sir James Martin^ C. J., at the last November Sittings in 
Sydney, a verdict was found for the Plaintiff. The action was in 
ejectment and the Plaintiff proved a grant from the Crown, dated the 
20th of April, 1871. The Defendant then tendered as evidence of 
his title the application of one Robert Taylor, under whom he claimed, 
for a conditional purchase, dated the 22nd of February. 1866. The 
description was in the following terms : — '' Country of Wynyard, 
parish of Gilmore, 100 acres on the top bank of the Oilmore Creek, 
adjoining the reserve at the south-eastern comer of J. O'Mara and 
R. Downey's purchased land set forth in the Gazette of the 23rd of 
December last. No. 145, running up the Gilmore Creek.'' The 
learned Chief Justice rejected the evidence on the ground that the 
description was void for uncertainty and was not capable of being 
rendered certain by evidence. A rule nisi was afterwards obtained 
on the ground that the application was wrongly excluded. 

Barley and Davis appeared for the Defendant in support of the 

mle : Butler, Q.C., and M. H, Stephen shewed cause. The following 

cases were cited in the argument: Emery v. Barclay (1); Newton v. 

Iks (2) ; Deards v. Cornell (8) ; Joachim v. (yShanassy (4) ; Flood v. 

Longford (5); and Martin v. Baker (6). 

Cur. Ado, Vali. 

Paucett, J. The Defendant at the trial put in this application. 
[His Honor read the application.] His Honor, the Chief Justice, 
then intimated his opinion that if the Defendant relied on that appli- 
cation, he could not make out his case. His Honor's decision treated 
the application as void and a nullity. Mr. Darley, who appeared for 
the Defendant, then said it was no use going any farther with the 

(1) 8 S. C. B. 374, (4) Knox, 98. 

(2) 7 &C.B., 278. (5) Knox, 449. 
(8) 8.M.H., JwM 6^ 1876, (6) Knox, 418. 
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DowNDro Defendant's case. After that, however, Mr. Stephen, as counsel for 
Hows. ^^^ Plaintiff, took the point that the Defendant was not prepared to 
show where Downey and O'Mara's land was situated, and, conse- 
quently not prepared to shew the position of the reserve. The 
Defendant now contends that the ruling of his Honor was wrong, 
and prevented him from going on with his case, and the first ques- 
tion for us to determine is, whether his Honor was wrong. Upon 
what ground he ruled, whether upon the construction of the 
document or not, does not clearly appear, as he does not, in his 
notes, give his reasons for his ruling ; but the document is now 
before us, and we can see for ourselves whether it ought to have 
been admitted in evidence. 

Now we have the left bank of the Creek given us as one of the 
boundaries. That is a natural feature which can be easily ascer. 
tained. Then the description goes on, '^ adjoining the reserve.^' 
What is '^ the reserve.'^ Clearly the reserve adjoining Downey and 
O'Mara's land, and set forth in the Gazette of a certain date. When 
we see the Gazette we find the matter explained with the utmost 
clearness. The reserve is distinctly and clearly described. Then we 
have the 100 acres described as adjoining the reserve. So far the 
description is perfectly clear. Two directions of the boundaries are 
made out, and the starting point is ascertained by the combination of 
the description in the application with the description in the Gazette. 
Here, then, are three elements of the description; the area — 100 
acres; the starting point; and two of the directions of the lines. 
Certainly the description is defective in this respect, that it does not 
give the length of the lines. But by section 17 of the Crown Lands 
Alienation Act, the length of the lines is limited ; and unless we go 
the length of saying that nothing whatever is to be done after the 
application, either by a surveyor, or anyone else, it would seem that 
the description is sufficient, as it would enable a surveyor to fix the 
position of the land with accuracy. If the grantee had been the 
lessee at the time of the selection there might be something in the 
argument that the free-selector must make out his land widi such 
accuracy as to show the lessee exactly where he is taking it; but 
when the grantee comes in and tries to eject the Defendant, who had 
applied for the land years before the Plaintiff had any title at all ; had 
been for years in possession (for I assume that, as he might have been 
able to prove it had he been allowed to go into his case) ; had taken 
up under Goverment sanction ; and had paid rent to the Oovemment ; 
I cannot see that there is anything in the point. There might be 
some difficulty if they elaimed under different titles ; but here they 
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both derive their title from the same grantor— the Crown ; and the Dowmiro 
prior title ought to prevail. It seems to me that this description is ^ ^' 
reasonably sufficient to enable a pesson to take up 100 acres. The 
sections of the Act were intended to allow conditional purchasers 
some liberty in making their selections. I do not see that my 
decision is at all inconsistent with the later decisions in this Court, 
where the Court has allowed reasonable limits to conditional 
purchasers in making their descriptions. The same opinions as 
I hold were expressed by Mr. Justice Hargrove and Sir WiUiam 
Manning in the recent cases of Joachim v. O'Shanatsy. The 
Crown Lands Alienation Act and the application must be read 
together; we must read the application in such a way that it may 
be consistent with the terms of the Act. If it described the boundary 
lilies as longer than the Act allows, the case might be different ; 
tbe application might then be void. But here, if the lines are 
to be of the proper lengtb, there is only one possible position in 
which the selection can be placed. I think, with all respect for his 
Honor's ruling, that he ought to have allowed this application to go 

in as evidence. 

» 

The question still is whether, in consequence of the other point 
taken by Mr. Stephen, this ruling of his Honor becomes immaterial. 
It is quite possible that it might have been necessary for the 
I>efendant to show by evidence where the reserve was. But was the 
Defendant bound to go into the rest of his case after this decision 
stopping him at the very outset T I do not think he was ; and he 
has a right to complain of a ruling which prevented him from giving 
any other evidence in support of his case. 

8iE« W. ManninOi J. : I am of the same opinion. There can be 
no doubt that the course taken by the Chief Justice put the Defendant 
oat of Court. He was not bound to go on building up a house when 
the foundation was cut away. The point was argued ; the Judge 
decided ; and then the Defendant had a right to say, ** I cannot go 
any farther with my case in the teeth of such a ruling, and I will take 
the decision of the fuU Court.'' As to the other point taken by Mr. 
Siqfhen, if there is anything in it, he will have the benefit of it still. 

Here, it must be recollected, the grant was subbequent to the 
conditional piurchase. The grant was from the Crown; the con- 
ditional purchase was from the Crown also. If the conditional 
purchase gave a title, there was no power in the Crown to make a 
second grant ; and I think on the evidence, as it stands, the Crown 
had no power to make the grant. 

Of course, I am sorry to differ from the Chief Justice^ but I have 
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Dowiaiio ihe less hesitation in doing so because in former cases Mr. Jnstice 
HowB. Hargrove and I have taken views of the Statute diametrically 
opposed to the view of his Honor. I think that in some of the 
judgments upon this point there has been a tendency to narrow down 
the rights of the Crown with reference to conditional purchases. 
But these were cases where the question was as to the validity of 
free selections as against previous vested rights^ not as here, as against 
a subsequent grant. In the case of WiUiam Joachim v. (ySAanasty, 
Mr. Justice Hargrane and I differed from the Chief Justice in the 
whole principle of our judgments. I must refer to my judgment in 
that case, which I very carefully considered, after having had to do 
with these Crown Lands Acts in the treble capacity of l^islator, 
eounsd, and judge. On some of the points on which I then 
expressed only an inclination of opinion I have now not the 
sl^htest doubt. I said (7), in speaking of clause 17, that the 
introduction of the regulations as to boundaries into a clause some- 
what remote from section 13, '' appears to me to indicate an intention 
to impose the duty of bringing selections into conformity with the 
regulations upon the Government rather than upon the unlearned 
selector; and at the same time I think that these provisions together 
with that as to modification of boundaries, import that the Govern- 
ment was to have some power to correct the blunders which might 
occur in selectors' claims and not to be a mere instrument for 
measuring upon the ground what the selector might have rightly 
described on paper. It may be true that selectors are expected to 
observe these prorisions to the best of their power ; and there can be 
no doubt that any prudent man, who knew what to do, would very 
carefdlly describe his boundaries at the outset according to the form 
which they must (in the absence of special grounds for modification) 
be ultimately made to assume. And it may be that a total disregard 
of the regulations for measurement might justify the entire rejection 
of the application by the Crown (which would thereupon howevejr re- 
turn the deposit and thereby put the selector in a position for imme- 
diate re-purchase) ; or it might, perhaps, c^ven vitiate the purchase 
altogether in relation to the prior pastoral lessee. But I am of opinion 
that in a case of such partial non-conformity as in the present case, 
there is no ground for deeming the application wholly and irremedia- 
bly void, either as against the Crown or the pastoral lease. And 
again on the next page of my judgment : '' I am not prepared to deny 
the right of the Crown, in the absence of conflicting purchases, to 
correct the Plaintiff's blunder, and to give him if it should see fit, the 

(7) Knox, lie. 
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whole qnantity applied for. On the contrary I incline very strongly Bowirafo 
to the opinion that it possesses the necessary authority. Not only Howb. 
do the provisions of section 17 seem to me to indicate, as already 
said, an implied grant to the Government of powers of adjustment 
and correction, but I think that we may derive some aid towards adop- 
ting this implication from the following matters, that is to say, from 
the general policy of the Act, and especially from the reference to the 
Minister, ' being satisfied' as to the performance of the conditions of 
section 18 ; from the position of the Crown and Government relative- 
ly to the Crown lands and to the selector, as importing authority; 
from the relation of vendor and vendee which more or less implies 
some power for mutual concession and adjustment ; from the fact that 
the Crown has accepted the application and deposit, and declared the 
purchase in accordance with the statute ; and from that regard which 
the tenderness of the law demands to the alleged alternative of a total 
loss by the conditional purchaser of the homestead he was encouraged 
to acquire, and of the money, time, and labour bestowed on the pur- 
chase and in performing the statutory conditions.'' These passages 
contain a principle towards which I then stated that my opinion in- 
clined, but to which I now adhere with all the strength of positive 
conviction. That opinion I can only change in deference to the de- 
cision of a majority of my brother-judges or to the judgment of the 
Privy Council. Again in the recent case of Ricketson v. Barbour (8), 
where again I had the misfortune to differ from his Honor and agreed 
with Mr. Justice Faucett, I expressed much the same opinion with 
reference to applications for pre-emptive leases. I still think that 
these are cases of the owner of the land (the Crown) advertising by 
a public statute its land for sale on certain terms. There is the rela- 
tion of vendor and vendee. Besides there are various features in the 
different section which seem to me to shew that the original descrip- 
tion is not considered as idtimately settled once for all, but that the 
Crown has a voice in modifying or correcting it. I agree that the 
description is to be '' a guide," as was said in Emery v. Barclay, but 
I do not think it need be anything more. 

I come now to the particular description in this case. In the first 
place it refers to the reserve. That is something which in its nature 
is capable of being fixed, and indeed in all probability has actually 
been marked by the officer of the Government. One side therefore is 
capable of being ascertained. Another side is the bank of the creek 
— the left bank — ^up the creek. There can be no possible mistake as 
to those two features, nor can there be any as to the area required. 
It is said that the Defendant was not in a position to prove where the 

(S) 1 8.C.R. N.S. 211 
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DowHino reserve was. Bat suppose the Crown to be in the relation of a vendor 
Hows. advertising the land for sale and at the same time making a reserve 
and advertising that. Even if a particular person does not kno«r 
where the reserve is, does it follow that the Crown does not know f 
We have on the face of this application, though the fact was not in 
evidence, that the selection was surveyed. The Government Surveyor 
as the officer of the Crown was bound to know where the reserve was. 
It would be a monstrous thing if the Crown, after proclaiming a re* 
serve, accepted an application referring to that reserve, and took the 
selector's money for years and he occupied it for all that time, that it 
should be afterwards said that the surveyor in marking the boun- 
daries had made a mistake, that he did not know where the reserve 
was. The act of the surveyor in marking this land was clearly the act 
of the Crown. It is suggested that the application was bad because 
the land contained improvements which barred selection ; but we 
know nothing of that on this application. All we know here is that 
a selector applied for the land, paid his deposit, occupied it, and now 
after twelve or thirteen years this action is brought to eject him. 
Another objection is that the application does not state the length of 
the lines. That is not a sufficient objection. The Crown takes the 
deposit and sends down an officer who surveys the selection. The 
terms of the Act prescribe this — that the boundaries shall be subject 
to modification. Is it necessary for a selector to know what exact 
amount of bank of the creek he is to take up so as with side lines of 
the proper length to get an area of 100 acres f Surely that is not re- 
quired. We must make all allowances for the spirit and intention of 
the Act, and for the persons for whose benefit it was passed ; and we 
must not be rigid and pick holes in these applications and cause per- 
sons to lose the hardly earned homesteads which they have acquired 
in answer to the offers of the Crown. This description was quite 
sufficient for the Crown to understand it, and the Crown can regulate 
its boundaries according to the Act. I therefore think the verdict for 
the Plaintiff ought not to stand, as the application was on the face of 
it sufficient. With reference to the other point raised by Mr. Siq>hem, 
I should say that, as raised barely by him, it is not sustainable. I 
think the Defendant might very well have been able to prove the 
position of his selection without shewing where the reserve was. 

Ride absolute — Costs of the motion to be costs in the 
cause — Chsts of the first trial to abide the event. 

Attorneys for the Plaintiff — Robertson and Emanuel by McCarthy 
Robertson and Fisher. 

Attorney tot the Defiendant — FeU by Fitghardinge and Sons. 
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An order nisi for the seqaeetration of an estate as insolyent was obtained on an 
affidavit by the Bailifif that he had not f onnd sufficient disposable property of the 
debtor to satisfy the judgment, and upon a statement in the petition that the Sheriff 
had made a return to the same effect. As a matter of fact, no such return had 
been made. Upon motion to make the order absolute, the Chief Commissioner 
diflchaiged it on the ground that there had been no return by the Sheriffl 

Held (on appeal) that the Chief Commissioner had a right to require the pro- 
duction of a return by the Sheriff as well as of an affidavit by the Bailiff. 

Whether " return or affidavit " is to be read, " return and affidavit." qtueref 

This was an Application on behalf of the Bank of Victoria to 
rescind an order of the Chief Commissioner of Insolvent Estates^ 
discharging an order nisi for the compulsory sequestration of the 
estate of the Respondent^ Malcolm GilUs, and to make absolute the 
order nisi for the sequestration of his estate. 

On the 16th of December, 1878, the Appellants filed their 
petition for the compulsory sequestration of the estate of the Res- 
pondent, stating therein that the bailiff charged with the execution 
of a writ of fi, fa. had made the usual affidavit required by 6. Vic, 
No 17. s. 6. that he had not found sufficient disposable property of 
the Respondent to satisfy the writ ; and also that the Sheriff had duly 
▲ 1 
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made his return to the writ^ the date of the alleged retom being left 
blank. The latter allegation was not set out in the affidavit filed with 
the petition, and was not true in fact, as the Sheriff had not then 
made any return, and when he afterwards did sign the return, he did 
so inadvertently, and ordered that it shoidd not leave his office. 

The Chief Commissioner, however, believing that the affidavit filed 
with the petition echoed it tfaronghoui, and that the Sheriff had made 
his return, granted the order nisi. Application was made to the Chief 
Commissioner on the 27th day of February, 1879, on behalf of the 
Appellants, to make the order absolute ; but he, conceiving that it had 
been granted on insufficient grounds, dismissed the application, dis- 
charged the order, and released the estate of the Respondent £rom 
sequestration. 

The Appellants now appealed firom the above order on the ground 
(among others), that it appeared from the return made by the proper 
officer and ^b(ftn, his- aAdavit or fWnn 6ae 6f them' thait l^e said officer 
had not found sufficient disposable property to satisfy the said writ. 

The judgment of the Chief Conmiissioner (omitting the preliminary 
statement of facts) was as follows : — 

Dbffbll, C.C. I must take the Insolvency Statute as a supplement 
or addition to the existing process at law; and bankruptcy, and, 
therefore, insolvency is a known mode of allowing a judgment 
creditor to realice the result of bis judgment ; but it is perfectly dear 
to me that he must be perfectly right as to everything before he can 
have recourse to this procedure. Mere practice may not override 
the words of a Statute, but continuous practice for thirty-six years, 
and ootemporary decisions of all the Judges in Insolvency, and (I 
believe, firom the first commencement xmtil the present time) the 
orders made on petitions for compulsory sequestration have treated 
the word 'or' as 'and' and I mention the case of Cox^s appeal 
(1), where the Court held that it was improvident and wrong to 



(1) In Be GaoBOB Hinbt Cox (ov 
Newcash^b) Appxal Aoaikst Com- 
pul80rt ssqubbtbation. 

ThiB -was An appeal against an order 
for oompnlBory seqaestration. The 
alleged act of inBolyenoy upon which 
snch order had been made, was that 
tike present Applicant, a builder and 
contractor of Kewcastle, had failed to 
point out sufficient disposable property 
to satisfy an execution at the suit of one 
ICttbert IbgalL The AppUduit alleged 



that he had really sufficient prop er iy to 
meet the execution when he was applied 
to by the bailiff, and that in saying h^ 
could not point out any such property 
he had simply sought to get rid of the 
bailiff. The question was whether this 
was sufficient to warrant a compulsory 
sequestration, or whether the baili£^ 
instead of taking the debtor's mete 
word, should inquire or search further. 
The bailiff had returned nulla bona, and 
in Ids affidavit in support of the role 
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grant an order for compulsory sequestration without an additional 
affidavit in express terms that the bailiff had made due and diligent 
search. In this case no doubt the petition was erroneous^ and 
upon the footing of the petition as presented^ I improvidently 
bdieyed there was of record in the Supreme Court Office^ the 
Sheriff's return. Now it is proved beyond all doubt that the 
Sheriff had not made the return at the time of the rule nisi, and when 
he afterwards did sign it, he withdrew his signature. The petition 
was no doubt granted by me upon the very last day of the sittings 
before long vacation, when there was a great press of business, and 
unfortunately in making the order nisi, I gave credit to the averments 
in the petition as absolutely corroborated by the evidence and matter 
of record. I think that this objection is fatal, and I have little doubt 
that I made the order improvidently upon a misrepresentation in the 
petition. The objection is, no doubt, merely a technical matter, and 
I shall foUow the usual course in such cases of dismissing the petition 
without costs. 

M. H. Stephen, Q. C. (Davie with him) in support of the appeal. The 
question is, was an- act of insolvency conmiitted und^ the 6th 
section of 5 Vic, No. 17 ? The words of the section that we are 
concerned with, are — '' or, having against him the sentence of any 
competent Court, being thereimto required, shall not satisfy the 
same, or shall not point out to the officer charged with the execution 
thereof^ sufficient disposable property to satisfy the same ; and if it 
shall appear from the return made by such officer or his affidavit that 
he has not found sufficient disposable property of such person to 
satisfy such sentence,^' &c. The Commissioner reads the word '^ or,'' 



Bank oy 

VlCTOBIA 
V. 

GhiLis. 



nisi for oompolBory Beqnettratioii, bad 
amply sworn that he " had not found " 
property to satiafy this ezecntion. 

Mr. Blake appeared in support of the 
appeal, and Mr. Darley in support of 
the order. 

Their Honors, without calling upon 
Mr. Darley, dismissed the appeal. 
They held that having been informed 
by the defendant himself that he " could 
noi " point out property to satisfy the 
ezecntion, the bailiff was Justified in 
making no further search, and had oor- 
reoily awom that he "had not found *' 
such property. If any such statement 
was not correct^ the proper mode of pro< 
^■'•^'"g was to test it by oroes-ezamina- 



tion when cause was shown. But the 
original affidavit, although not inac- 
curate, was nevertheless in the opinion 
of their Honors too loose, to support, so 
serious an order as one of the sequestra- 
tion of a man's estate. The bailiff 
ought to be required to shew on his 
affidavit what inquiry lOr what search 
he had made. For this reason the ap- 
peal was dismissed without costs as 
against the appellant. But inasmuch 
as the usual form of affidavit had been 
followed, and the opposing creditor had 
not been to blame, the costs of the 
latter must be paid from the estate. 
Sydney Morning HerM, September 1, 
1866. 
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Baitk of as ''and/' and holds that there must be both a return by the Sheriff, 
VicTOBiA ^^^ ^ affidavit by the bailiff. We contend that the word " or *' 
Gnus, should be read as " or/' and that there is no necessity for reading it 
as ''and/' all the Court requires is to have proof that no sufficient 
disposable property has been pointed out, and the Sheriff's return, 
which is founded on the report of his bailiff, cannot make the Court 
any more certain of that, than they are made by the affidavit of that 
bailiff. In 7 Yic, No. 19, s. 8, referring to what are acts of insol- 
vency under the 5th section of 5 Vic, No. 17, the words used are — 
^' or of his not pointing out or not being able to point out to the 
Sheriff or his officers any property belonging to him," &c., and there 
is no mention of any return by the Sheriff. [Sib W. Manning, J. 
The return is necessary to inform the Court that the writ has not 
been satisfied.] The Chief Commissioner says it has been the 
practice of his Court for thirty-six years to require the return of the 
Sheriff in addition to the affidavit of the bailiff, but the Act says that 
only one of these two things is necessary, and how can the performance 
of what is mere surplusage create a practice f If the Act had said 
that two things were necessary, and by long course of practice only 
one of them had been deemed necessary; then it might be eaid 
that by long course of practice the doing of that one thing was 
sufficient ; but here the Sheriff's return is mere surplusage. 

Darley, Q.C (Sir George Innee with him). The Court will not 
lightly disturb a practice that we are told has existed for thirty-six 
years. The return must in all cases be made, and xmtil there is a 
return nothing further can be done on the writ : Lowes y. 
Codrington (1) ; The Il/racombe Railway Co, v. The Devon and 
Somerset Railway Co. (2). [Sib W. Manning, J. The debtor 
might go to the Sheriff and satisfy the writ, and he might afterwards 
refuse to point out goods to the bailiff.] In the form of petition 
for compulsory sequestration (8) the Sheriff's return is set forth as well 
as the affidavit of the bailiff. [Sib W. Manning, J. : By what 
authority were these forms compiled 7] By the authority of rule 29 of 
the General Bides in Insolvency. They are the forms at that time used 
in practice. The Sheriff is the person charged with the execution of 
the writ. He employs his bailiff, but the affidavit of the bailiff, who may 
be untrustworthy, is not enough. The facts requisite must be made 
to appear by the return and the affidavit. There is a discretion in 
the Chief Commissioner, and indeed in the Sheriff, who is responsible 

(1) 1 BowL 30. (8) Oliver's InBolvdooy Acts. p. 136. 

(2) L. B. 2 G. P. 15. 
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for the return, and who in this case declined to make the return. Bank ov 
It is clear from the words, that the return and the affidavit must he ^'^^^ 
there; then the question remains — does it from either of these Gilus. 
documents appear ? The mere unsatisfied judgment is no act of 
insolvency. The Chief Commissioner was misled ; if the facts had 
heen before him he would not have granted the order msi. The 
petition alleged that which was not true in fact. The word '^ or/^ in 
the 6th section of 5 Yic, No. 17, should be read '' and.^^ Fowler v. 
Paget (8) was also cited. 

Siqfhen in reply. The only objection taken by the Chief Com- 
missioner is that there is no return. He says that the word " or ^' 
must be read ^' and," and that he is concluded by statute ; not 
that he required the return to satisfy himself. If we have placed 
before the Chief Commissioner all that the Act requires, that is 
enough. 

Faucbtt, J. I am of opinion that there are no grounds for setting 
aside the decision of the Chief Commissioner. The course of practice 
for a very long time since the pi^ssing of the Act has been to require 
two things : not only an affidavit of the person executing the writ 
that he has found no disposable property, but also it has been con- 
sidered necessary to satisfy the Chief Commissioner that the judg* 
ment debt has not been satisfied. The 5th Section of the Act first 
requires that the debtor '^ shall not satisfy the same;'' the section 
then goes on to say, ^' or shall not point out to the officer charged 
with the execution thereof, sufficient disposable property to satisfy 
the same/* This would appear to imply that either of these two 
things would satisfy the Statute. There does seem to me be an 
alternative; but the section goes on to say further, ''and if it shall 
i^Dpear from the retttm made by such officer, or his affidavit, that he 
has not found sufficient disposable property of such person to satisfy 
such sentence." We have to consider the construction of these words. 
I do not think that the word ''officer" necessarily means "Sherifi^,'' 
though the Sheriff may, if he choses, execute writs ; but in either 
ease, whether it be the affidavit of the Sheriff or his bailiff, what is 
the meaning of the word "return 7'' It must mean, in any case, a 
return to the Court, to shew to the Court that the writ has not been 
satisfied up to that point— -though no doubt, at first sight, the section 
appears to substitute an affidavit for a return, and to provide that 
either the one or the other is sufficient. 

Our attention has been called by Sir George limee to the word 
**Qfpearj* as ft word of ^reat importance ; and I think that we ought 
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Bank of to pay attention to this word, because it shews that some discretion 
\j^ is left to the Chief CommissJoner. He is entitled to be satisfied, by 

GiLLis. one or both of these processes, whether a case is within the provisions 
of the Statute. 

It is contended that the word '' or '^ should be read '' and," and it 
is said that the practice confirms this construction. I confess I have 
very grave doubts whether that is so. It appears to me that the 
"not pointing out disposable property*' is a substitute for "not 
satisfying the same ;" dso, that the words '' or his affidavit/' arc a 
substitute for the words, " the return made by such officer ; " but 
. that is no reason why the Chief Commissioner should not go further, 
and require for his satisfaction both the return and the affidavit. The 
return of nulla bona by the Sheriff to the writ is the best evidence 
to the Court that the writ has not been satisfied. If it were left to 
me to decide whether the writ had been satisfied within the meaning 
of the Act, I would require the formal record, which is condufiive 
evidence until set aside. It is said that we are bound to take a strictly 
legal view, and to decide that this person has committed an act of 
insolvency; but it is not sufficient that an act of insolvency has 
been committed. It must also appear to the Chief Commissioner ; 
and then further, he must be satisfied that the person committing 
the act of insolvency can be made insolvent. 

Without deciding that '' or " means " and/^ I think that the Chief 
Commissioner was entitled to require both the return and affidavit to 
satisfy himself on the point ; and apart from the construction of the 
Act, upon the facts of this case, I think the Chief Commissioner 
right in the course he took. I see no reason why his decision should 
be disturbed. 

Sib W. Manning, J. I am of the same opinion. Perhaps if it 
depended on the strictly legal question whether the word ''or*' ought 
to be read ^'and/* I should be inclined to think the Chief Com- 
missioner wrong. But that construction is only one of the reasons 
given by him for coming to a right conclusion. 

When it comes to a question whether sequestration shall issue, I 
think it may well be considered necessary that both things should be 
shewn. It think it should be shewn that the judgment was not 
satisfied, and the affidavit of the bailiff does not shew that. All he 
could shew, if he could make the return, is that it was not satisfied 
to him. We want the Sheriff's retujn to shew that the execution 
has not been satisfied;^ and the affidavit of the bailiff to shew that 
there is no disposable property. It is quite consistent with Ap 
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affidavit of tlte bailiff at Hay that the writ may have been aatisfiei^ Baih^ of 

• Vktiorxa 

in Sydney without his knowing anything about it. Irrespectiyely ^^ 

of the practice, I think that both return and affidavit are require^ GuiLis. 
and that the practice which has obtained has been adopted by the 
Court on the principle that both were required. I think, further, 
that there is a great deal of force in the argument of Sir George In^MS, 
that the Chief Commissioner has a discretion. Even if both be i^ot 
absolutely required, yet the Judge may require the best proof, and he 
may very properly say, " I will not be satisfied with the bailiff's affidavit 
only, but I ^1 iJso require the Sheriff's return/' The Chief Com- 
missioner is quite justified in adopting this practice for his own 
satisfaction. I therefore think the Chief Commissioner was quite 
right. 

And this case may be regarded from another point of view. It 
appears that the Chief Commissioner was misled. H^ woidd not 
have granted a rule unless he had believed that the affidavit echoed 
the petition ; the petition set out the return by the Sheriff, and 
it turns out that there was no such document in eziftence. 
What was more Ukdy to mislead the Chief Commissioner ? and he 
might very well say, ^'I was deceived, I will not make this rule 
absolute.'' I should have felt very indignant had such a thing 

happened to me. 

Appeal dismigged, with costs. 

Attorneys for the Appellants — McCarthy, Robertson if Fisher. 

Attorney for the Respondent — Alfred De Lissa. 



THE ATTORNET-GENERAL v, REDDY Ain> AuroTHrau 

Administraikm Bond— Right to istue exeeutUm /or thefuU amount qfthepenaUy^ •/wi< 19. 

Special damage— JStaying p/rooudkngs. 

In an action on an adnmuBtration bond, on wliioh leave was given to sne In the 
namfl of the Attomey-Qeneral, three breaches were assigned : \, Nojb ma)(|fig an 
inventory ; 2. Kot well and truly administering ; 3. Not making a tme and perfect 
aoconnt. At the trial, the jury found a yerdiot for the Informant on the 1st and 
3td bleaches with one ■billing damages, and the fall penalty <^ the ))ond (£600)^ 
and for the defendant on the 2nd breach. After the trial the dapoages and taxed 
costs were paid by the Defendants to the Relator. The Relator then obtained 
leaTe from the Attorney-General to levy for half the penalty. 

HMt that ^e Defendants were entitled nnder these circumstances to h«ve the 
codeco^gn stayed. 

Ths Piefeudants were sureties in an administrajdon by a bond given 

qnder the 15th section of the Charter of Justice. The Administrator had 
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Atiobriet- died withoat filing an inventory. An order was obtained firom the 
General q^^^j^ under the 16th section of the Charter of Justice^ for patting the 
BsDDT. bond in suit, and the bond was accordingly put in suit against the 
Defendants^ in the name of the Attomey-Greneral at the relation of 
Daniel Clarke^ a person interested in the estate. The information 
alleged three breaches of the bond by the Administrator : 1. That the 
Administrator did not make and exhibit an inventory in the terms of 
the bond ; 2. That he did not well and truly administer the estate ; 
8. That he did not make a true and perfect account of his adminis- 
tration according to the terms of the bond. To this the Defendants 
pleaded generally^ denial of the breaches alleged, and on that plea 
issue was joined. The case was tried on the 6th of November, 1878, 
before Sir James Martin, G.J., and a jury of four. The jury found a 
verdict for the Informant on the Ist and 8rd breaches, with one 
shilling damages on each breach, and £600, the full penalty of the 
bond. Under the Judge's direction they foxmd for the Defendants 
on the 2nd breach. After the trial the damages so awarded on the Ist 
and 8rd breaches, together with the taxed costs of the action, were 
paid by the Defendants to the Relator, but not the penalty. The 
Relator then obtained leave from the Attomey-Greneral to levy for 
jESOO, half the penalty, and issued execution against the Defendants 
for that amount. 

The Defendants now applied to the Court for an order that all pro- 
ceedings on the execution should be stayed, and stay of execution 
entered on the record, on the grounds that the damages had been 
paid and satisfied ; that the Administrator had duly administered the 
estate ; that on the breach alleging waste and conversion of the in- 
testate's effects, the verdict had been for the Defendants; and that 
on the other two breaches the jury had assessed the damages at one 
shilling. 

Affidavits were filed, setting out these grounds folly on the part of 
the Defendants, and on the part of the Relator an affidavit was filed 
setting out some of the facts of the case and embodying the Judge's 
notes of the trial. 

C. B. Stephen for the Defendants. This application is founded on 
the 8 and 9 Will III., ells. 8. Under the latter part of that sec* 
tion, the Defendants having paid the assessed damages and costs^ 
the Informants are entitled to no more. They cannot levy for the full 
penalty, though the judgment stands for the penalty as a security 
against further breaches of the bond : The Archbishop of 
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Canterbury v. Robertson (1). The Attorney-Oeneral had no power Atiornby- 
to give permission to levy for the fall amount of the penalty. The ^"^"^^^ 
Crown was merely acting for the persons interested^ and conld not Keddt. 
itself sue on the bond; the Court alone had control of all proceed- 
ings on the bondj and woidd see that the bond was used only for the 
benefit of the parties interested and to the extent of their interest : 
Charter of Justice^ sec. 15 : Stephen's Practice (2). It may be con- 
tended that the Crown is not bound by the above Statute. The 
following authorities show that where the Crovm is only nominally 
a party^ but the person really interested is a private subject, as in this 
case, the Crown is bound : Broom's Legal Maxims (8) ; Chitty on 
the Prerogative (4) ; Ex parte Usher (5) ; Ea parte Buckkmd (6). 

Darley, Q.O,, and (y Connor for the Informant. There is a judg- 
ment in favor of the Informant for £600, and one shilling damages 
on the 1st and 3rd counts. He can be prevented from obtaining the 
fruits of that judgment on -two grounds only. First, the Defendants 
may ask the Court in the exercise of that general equitable jurisdiction, 
which it has over its own process, to stay this execution. Secondly, 
they may come to the Court, as they have done, under the Statute of 
8 and 9 Will III c. 11, s. 8. As to the first point, before the 
Defendants can ask the Court to interfere, they must make an affidavit 
of merits, showing grounds for interference, and the Court wll not 
interfere, unless strong equitable grounds are shown : i2. v. Peto (7). 
As to the second point, the Statute of 8 and 9 Will III c. 11, s. 8, 
does not bind the Crown : R. v. Bayley (8). Ex parte Usher and Ex 
parte Buckland were casfcs in which the debts were due, not to the 
Crown, but to private persons, the Crown recognisance being merely 
to secure payment of those debts. In these cases it was necessary to 
consider die nature of the debts. In the present it is not necessary 
to go into that question. 

Faucett, J. In this case the Relator is called upon to shew 
cause why all proceedings should not be stayed upon an execution for 
£800 issued by leave of the Attorney-General upon a judgment ob- 
tained by the Informant for £600, the full penalty of an adminis- 
tration bond, on the ground that one shilling damages only had 
been obtained and that these damages with taxed costs therein 
had been paid. The bond, which is for £600, has been put in suit 

(1) 1 C. & M. 690. (5) ] BaU & Beatty, 197 ; 1 Rose, S66. 

(2) p. 16. (6) 6 S. C. R., 244. 

(3) p. 72. (7) 1 Y. & J., 169. 

(4) p. 327 (8) 4 Ir, £q. Bep» 142, 
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ATTcmmnr- by order «f ibe Court, under tlie 16th section of the Charter of Ji2»- 
Qxini&AL ^^^ There is a difference between this and other Crown bonds. 
Bbddt. Here the bond is put in suit by order of the Courts for the benefit of 
parties interested. There are provisions in the Charter of Justice as 
to security for eosts being given by the party so interested before 
obtaining leave to sue upon the bond, which shew that the real party 
is not the Attomey-Gteneral, but the party so interested. The Attorney- 
General's name only is used as representing the Crown, and his naaie 
may be so used by direction of the Court even against his wish, and 
the Charter not only directs that the bond shall be put in suit in that 
way, but that it diall be sued upon in no other way. A verdict has 
been obtained for the Informant, for the penalty of the bond and one 
shilling damages on the first and third breaches. Substantial 
damages might have been recovered on these breaches if the Infor- 
mant had proved that the inventory had not been filed and the 
accounts not passed, in firaud of the Relator, so as to conceal the 
property of the intestate. The amount and value of the property in 
the Administrator's hands having been first ascertained in the 
Ecclesiastical Court, substantial damages might have been found on 
those breaches and execution might have issued for the amount 
of such damages, but this was not done, and on those breaches 
nothing beyond the shilling damages and the penalty has been found« 
As to the second breach, substantial damages might have been re- 
covered if the Informant had proved an actual conversion of the 
assets of the intestate ; and if a decree had been obtained in the 
Ecclesiastical Court declaring that certain property had come to the 
band of the Administrator and had not been accounted for or wasted, 
then the jury would have been able to ascertain the value of such pro- 
perty and substantial damages might have been recovered. But this 
was not done, and at the trial the verdict was against the l^prqaant 
on the second breach. The object of the Court in ordering the bond 
to be put in suit is to ascertain by the verdict of a jury tl^e extent to 
which the party interested has been damaged. The jury have found 
that the Informant has not suffered, and the Court cannot say now 
that such finding is wrong. So long as that verdict standji, the 
Court cannot allow the penalty to be put in fprce against the Defen- 
dants to a greater extent than the amount of d^mage^ tb^ party 
interested has been found by the jury to have sustained — that is^ 
one shilling on each of the first and third breaches and nothing on the 
second breach. This case does not touch on J2. v« Bayley, whidi de- 
cides that bonds of thjis Isind are Crown bonds as regards the Stataate 
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of Limitations in Lreland. This is also a Crown bond and^ it may be, is AnoBimu 
entitled to all the rights of the Crown. It is not necessary to decide ^*^^|^^ 
that noWj but though this is a Crown bond, any action on it must be Bkddt. 
restricted and controlled in accordance with the Charter of Justice. 
Li England, bonds of this kind are given to the Ordinary and are 
subject to no royal prerogatives. The Charter of Justice intended to 
establish a procedure analogous to that prevailing in England The 
bond is to the Crown, but the proceedings on it are to be analogous to 
proceedings on the bond to the Ordinary. We shall not order satisfac- 
tion to be entered upon the record, as other parties interested may 
come in to sue, or the present Relator may wish to take some other 
action ; but we order the execution to be stayed with costs. 

Sib W. Manning, J. Execution, as ordered by the Attomey- 
Oeneral, should be stayed, but satisfaction cannot be entered up, as 
other parties interested in the estate, or the present Relator may wish 
to take further proceedings. The Crown in this bond is not even a 
trustee j it has properly no authority vested in it in regard to this 
matter. It is merely a name. If the bond had been given to the 
Frothonotary, it would have had the same effect. Whether given to 
the Crown or the Frothonotary, the bond is a Court bond given for 
Court purposes, and the Court alone has the direction of all pro- 
ceedings on it. The Attorney-General has no more power in regard to 
it than the Ordinary has in England. The Court says when it shall be 
put in suit, and when not, and for what amount execution shall issue 
when the amount of damage has been ascertained. Now the Court 
has ordered the bond to be put in suit against the sureties. But 
before execution can issue, it should be ascertained to what extent the 
Relators have been damaged by the principal. How can the 
Attomey-Oenera] in this Court ascertain that amount except by a 
specification or by proceeding in the Ecclesiastical Courts? The 
proper course of proceeding would have been a suit in the Ecclesias- 
tical Court in the first instance for an account. But now that the 
action has been brought in this Court and no damages have been 
proved, how can the Court order execution to issue for any certain 
amount ? The Attomey-Gteneral had no right to determine the 
amount for which execution should issue. The use of his name in the 
action is a mere matter of form. He could not himself sue without 
the order of the Court, and then only for the party interested, and he 
could not refuse to sue if the Court ordered the action to be brought 
in his name. And even if he had power to determine the amount for * 
which execution should issue^ he could not do it ex parte. The bond is 
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ATT0BNS7- only means to an end — ^the administration of the Intestate's estate, and 
^ the Court alone can assess damages and costs. Those damages can 

Bjbddy. be found only by the verdict of a jury and after an account being 
taken by decree of the Ecclesiastical Court. As the damages 
found by the jury have been paid we cannot let the execution 
go on for any further sum. The execution must be stayed with 
costs. 

Rule absolute unih cotts (9). 

Attorney for the Belator — Ellis ^ Makinean. 
Attorneys for the Defendants — Dawson if Son. 

(9) Reported by B. B. O'Connor, Esq. 



June 2fJ, 



THE QUEEN v, BAMSAY and JOHNSON. 
CrimmcU Law — £hndence — AdmmibUUy qfOot^eswm. 

The apprehending oonBtahle cautioned one of the Prieonen that " anything he 
might say would be given in evidence for or against him.'* Upon this, the Prisoner 
made a statement. 

ffM (following Beg. v, Bdldry) that the statement was admissible in evidence. 

The Prisoners were tried before Sir William Mannings J.^ at the 
May sittings of the Criminal Court at Darlinghurst^ on a charge of 
sodomy. The point reserved by the learned Judge under the Act 13 
Vic. No. 8j for the opinion of the full Court, was whether certain 
statements made by the Prisoners were admissible in evidence. The 
apprehending constable in his evidence-in-chief said : ^'I cautioned him 
(Ramsay) that anything he might say might be given in evidence for^ 
or against him at his trial.'' '' I cautioned him (Johnston) as I did 
the other Prisoner, and he replied ' All right.' I then asked him what 

he was doing ?" In answer to this question the Prisoner 

Johnston made a statement which was given in evidence. In cross* 
examination the constable said : " I told Johnston to be cautious of 
what he said, because whatever he said would be brought in evidence 
for or against him, I said, ' would be'." Objection was then taken to 
the admissibility of statements made alter such caution, but the 
objection was overruled. 
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dementi for tlie Prisoner Johnston. We rely upon the Act 22 Quxnr 
Vic. No 7, 8. 11 (1). [Faucett J. I think the objection to the evi-g^jjg^y ^^^ 
dence was taken too late. Counsel cannot lie by and allow evidence Johnsok. 
which he considers may be favourable to his client to be admitted^ and 
afterwards^ when he finds it to be prejudicial, take objection to it.] 
I submit that objection can be taken to evidence at any time during 
the trial, when its inadmissibility appears. [Sir W. Manning, J. 
The Court may take it that I would have overruled the objection if it 
had been taken when the evidence of the confession was first 
tendered.] The Colonial Act goes farther than the law in England. 
But even in England confessions under similar circumstances have been 
held inadmissible : Reg* v. Threw (2) ; Reg, v. Morton (8) ; Reg. v. 
Farley (4). [Faucett, J. There is no parallel English Act in force, 
but the Judges in England have been carrying out what they con- 
sidered to be the common law. Our Act is only declaratory of the 
common law.] 

C B. Stephen for the Crown cited Beg. v. Baldry (5) and the 
comments thereon in Fitz James Stephen^s '' Oeneral view of the 
Criminal Law'* (6). 

Fattcbtt, J. In this case the question is, whether the words of the 
caution, used by the apprehending constable, held out any '' untrue 
representation'^ or amounted to a ^Hhreat" or '^promise'', so as to 
render evidence of a subsequent confession by the Prisoner inadmis- 
sible. The words of the caution, as given in the examination-in-chief 
were " that anything he might say might be given in evidence for or 
against Attn at his trial/* but afterwards in cross-examination the 
witness used the word ' would* instead of ''mighf\ I consider that 
the objection ought to have been taken at the proper time, but I do 
not like to decide the case on that ground; and I prefer dealing 
with it on other grounds. 

The cases on this point have been reviewed on two different 
occasions in this Court, but apart from these, I cannot get rid of the 
decision in the case Beg. v. Baldry. In the cases of Reg. v. Drew and 
Reg* V. Morton words similar to those under consideration caused evi- 

(1) 22 Vic Ko. 7> B. 11 : No oonfeesion have been indaoed thereby, unless the 

which is tendered in evidence on any contrary is shewn, 

criminal proceeding shall be received, . (2) 8 C. ft P. 140. 

which has been indaoed by any untroe (3) 2 M. ft Rob. 614 

xepresentation or by any threat or pro- (4) 1 Cox G. G. 76. 

mise whatever; and every confession (6) 2 Den, 430; 21 Lb J. (M.C.) 130. 

made after any saoh representation or (6) at page 320L 
threat or promise shall be deemed to 
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QffMSK denoe of the confession to be rejected. The jndgment of MauJe J. is 
Eahs^ ahd ^^^^^ ^ ^^ ^^7 greatest respect ^ for be was a most acute lawyer, bat 
JoHNBOM. in this case I think he carried his acuteness to too great a length ; 
and, after all, these two judgments are the decisions of single Judges, 
and when they were reviewed by the fiill Court in the case of jR^. v. 
BaUry they were overruled, so far as an expression of opinion csn 
amount to an overruling. 

Mr. ClemenH is quite right in saying that the words used in this 
case aire not quite identical with those under consideration in 
R^» y. BaUbry, but the Judges of Appeal, without reference to the 
particular words used, expressed a unanimous opinion that the former 
decisions went b^ond the law and were wrong. They also held that 
the words **migif* and ''would" were equivalent in substance. 
Surely we, looking at things now with the eyes of common sense, and 
not with the eyes of a special pleader,as if the Prisoner was a lawyer, 
arguing with the detaining constable on the principles of special 
demurrer, must construe the language used in the ordinary way, just as 
<»dinary men of the world would understand it ; and who can then 
suppose that these words implied a ''promise" if the Prisoner did, 
or a "threat** if he did not make a statement ? 

I have always been of opinion that there has been over-re* 
finement in construing these words as they have been construed in the 
cases cited; and I am glad to find that this has been decided in the 
case of Reg. v. BaUry by PoBoek, C.B., Parke, B., Erie, J., 
WUtiame, J., and Lord CanqAett, C.J., all eminent Judges. It 
seems to me that the whole substance of this matter is contained 
in the very short judgment of Williams, J. He says, " I think that 
the expression of the policeman was a mere caution to the Prisoner, 
that what he said would not be kept secret. It seems to me an over- 
refinement to consider it as holding out any inducement, by way of 
promise or threat. The confession was, in my judgment, firee and 
voluntary.'' I think the evidence in this case was properly admitted. 
I would further say that in some cases, even where the words of the 
caution administered were in strict compliance with the law, I have 
refused to allow the evidence, because there has been an appearance 
of pressure used upon the Prisoner, but there are no circumstances 
of that kind mentioned here. 

Bib W. Manning, J. I am of the same opinion. Indeed I have 
often thought, long ago, that the English decisions on this point were 
over strained. 

I think it arose finun the feeling of hostility in English Judges to the 
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pmciple of French LaaiE, by wliich the exanunatiouof the prisoner by Qunm 
the Judge is allowed. It ijs said that Lord EHenbaraugih, being once in bamsat akd 
a Court of Juatice in France^, heard the presiding Judge interrogating Johnson. 
the Prisoner, and on the Prisoner giving his answer, the Judge said 
to him, ^'Tu mens, tu coquin.^' Lord EUenborough was so shocked 
that he declared he would never enter a French court again as long 
as he lived. The English law neyer allowed a prisoner to be pressed ; 
and it was no doubt the fear of any pressure of that kind by a person 
in authority which induced the Court to go to extreme lengths. The 
broad question is, as stated in the judgment of TTiUiams, J., was the 
confession free and voluntary f I thought at the trial that there was 
nothing to preyent the confession from being regarded as free and 
▼oluntary. As Mr. Ckmenti points out, the words under consideration 
in Reg, v. Baldry are not quite identical with those used here, but the 
▼ery same words as were used in this case, were considered by 
Erie, J., in his judgment (7)^ 

Perhaps the reason for the change in yiew in Reg, y. Baldry is, 
that all former decisions were giyen by single Judges at the trial, 
where the Judge is more in the positiqp of counsel for the prisoner, 
but in the case of Reg, y. Baldry j the Judges delivered a solemn 
judgment and laid down a broader rule. 

Conviction sustained. 

(7) 21, L. J. (M. G.) ftt page 133. 



BOTHERY V. LOMAX. 
Chwm Lands Aeta-^Pre-empiive Leaa^^Priority, 

To a declaration in trespaas the Defendant pleaded a pre-emptive lease under the 
Obown Lands Acta in yirtae of land held by him in fee simple. The Plaintiff re- 
plied ihat^ being equally entitled, as the holder of adjoining freehold lands, he had 
made an applioation prior to the Defendant's, though the Defendant's application 
was first approyed by the Minister ; and that the Minister had cancelled the De- 
fttidanVs pre-leaae. The rejoinder stated that the Defendant had not been called 
vpotk to shew cause against the cancellation. The replication and rejoinder were 
cUmoned to. 

Held that the Defendant was entitied to judgment on the demurrers ; as the 
Minister could not revoke his approval ex parte, 

Dbclabation. Trespass to the Plaintiff's lands. 
Pleas. (3.) That before the time of the alleged trespasses one W. 
F. Jones was the holder of certain land in fee simple^ and by virtue 
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BormEET of the Grown Lands Occupation Act of 1861 ^ and the Lands Acts 
T^^\y Amendment Act of 1876, was entitled to lease adjoining Crown land 
by pre-emptiTC right. Averment that at the time of the application 
thereinafter mentioned, the said land in the declaration alleged to 
haye been trespassed upon formed portion of certain lands equal in 
area to three times the area of the said land held in fee simple by the 
said W. F. Jones ; and the said lands so comprising the said area and 
including the land in the declaration mentioned were Crown lands 
within the meaning of the said Crown Lands Occupation Act, and ad- 
joined the said land so held in fee simple by the said W. F. Jones, and 
were not held or occupied under any pre-emptiye lease, and did not 
contain improvements. Averment that before the times of the 
alleged trespasses the daid W. F. Jones made application for a pre- 
emptive lease of the said lands so comprising the said area, and in- 
cluding the land in the declaration mentioned as aforesaid, which 
application was made upon the form prescribed by the regulations in 
that behalf for the time being to the land agent for the District, and 
was accompanied by the rent for the current year at the rate fixed by 
the said Crown Lands Occupation Act ; and the Minister for Lands 
for the time being duly approved and notified his approval of such 
application. And the Defendant by the authority and with the per- 
mission of the said W. F. Jones, before any of the alleged trespasses, 
and while the said pre-emptive lease continued to be and was in full 
force and effect, entered upon and occupied the said land, &c. 

Replications. (8.) That before and at the time of the application 
of the said W. F. Jones in the said plea mentioned the Plaintiff was 
the holder in fee simple of certain lands, and that the lands in the 
declaration mentioned were portion of an area equal to three times the 
area of the lands so held in fee simple by the Plaintiff and adjoining 
thereto, and that the Plaintiff was entitled under the provisions of the 
Crown Lands Occupation Act of 1861 to lease the said lands by pre- 
emptive right. Averment that before the application of the said W. 
F. Jones in the said plea mentioned the Plaintiff made application 
for a pre*emptive lease of the said lands in the form prescribed by 
the regulation in that behalf for the time being to the land agent 
for the District in which the said lands were situate, and at the 
same time paid to such land agent the rent for the current year at 
the rate fixed by the said Act. Averment that afterwards and after 
the approval and notification of approval in the said plea mentioned 
the right of the Plaintiff to a pre-emptive lease of the said lands was 
established upon due inquiry to the satisfaction of the Minister for 
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IiandB for the time being; and the said Minister revoked his ap- Rotexbt 
proval of the said application of the said W. F. Jones in the said plea lomax. 
mentioned^ and cancelled the pre-emptive lease in the said plea 
mentioned; on the ground that the said application of the Plaintiff 
thereinbefore mentioned was prior to the application of the said W. F. 
JoneS; and for other sufficient reasons^ and approved and duly noti- 
fied his approval of the Plaintiff's said application^ and granted a 
pre-emptive lease of the said lands to the Plaintiff. Averment that 
after the said revocation of the said approval and the said cancellation 
of the said pre-emptive lease in the said plea mentioned^ the Defendant 
eotered upon the said lands and committed the trespasses complained 
o^ , 

Bejoinder. That the said W. F. Jones had not, nor had the De- 
fieindant any notice of the intention to hold the said alleged inquiry, 
nor was either of them heard or called upon to shew cause, either 
upon the said inquiry, or in opposition to the said alleged revocation 
asid cancellation ; and the said inquiry, revocation, and cancellation 
were wholly held and decided without the knowledge or concurrence 
of the said W. F. Jones or the Defendant. 

. , Cross-demurrers ; the Defendant demurring to the replication on 
the grounds, that the Minister, having granted a valid pre-emptive 
lofMC to W. F. Jones, had no power to revoke or cancel the same ; that 
ih^ replication shewed no sufficient reason in law to justify the can- 
cellation ; that the replication did not shew that the Defendant or 
Jones had any opportunity of being heard upon the inquiry or of 
opposing the cancellation ; and that the replication did not allege that 
Jones or the Defendant had notice of the revocation or cancellation at 
the time of the trespasses : while the Plaintiff demurred to the re- 
joinder on the ground that the Minister for Lands was not bound, in 
e^cerdsing his right of cancelling leases conferred by the Crown Lands 
Occupation Act of 1861, to call upon any person interested to shew 
jcaose, but might act mero motu, or on the reports of the officers of his 
department. 

M. H. SUphen Q. C. {Dwrley Q. C. and Knox with him) for the 
Plaintiffs. Here the Defendant's right has been legally cancelled. 
At the most, it was a mere right of entry and not an estate, until an 
actnal lease issued ; so that it was revocable at will. Being a right of 
entry, it was not assignable ; and the Defendant cannot justify under 
Jones, who was the only person authorised to enter. Here both the 
Plaintiff and the Defendant were equally entitled to a pre-emptive 
lease ; the Plaintiff applied first, and in accordance with the 86th 
b2 
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BormoiT section of the Amendment Act^ paid the rent for the current year. 

LoKix. ^^ Minister was bound, under the circumstances, to approve of the 
application : where there is a dear right to a lease, his duties are only 
ministerial. The replication is framed on the 86th section of the 
Amendment Act, and section 6 and section 12, sub-section 12, of the 
Occupation Act. 

C. JB. Siqfhen {PUeher with him) for the Defendant. It is said 
that the Defendant has no estate. But the plea states everything 
sufficient to shew a lease. Besides, the replication speaks of " the 
pre-emptive lease'' mentioned in the plea. Section 85 deprives the 
* Plaintiff, as the pastoral tenant, of his right. [Faucett, J. The 
other is the substantial point, whether the lease was properly can- 
celled.] Section 12 sub-section 6 of the Occupation Act shews that 
it is entirely discretionary with the Government to grant pre-emptive 
leases. The words are '* may be allowed,'' and under the old Act 
there was no right in the Applicant till the grant of the lease. The 
new Act is virtually to the same effect and requires the approval of 
the Minister, before any right to the land is acquired. So that the 
Plaintiff had no right whatever until approval. But the replication ad- 
mits that until cancellation the Defendant had a valid lease, for he had 
complied with all the provisions of the 36th section and had obtained 
the Minister's approval. Then we say that such a right could not be 
taken from him without calling upon him to shew cause. If section 
12, sub-section 12, of the Occupation Act, which provides that ''leases 
may be cancelled by the Minister for other sufficient reason" applies 
to pre-emptive leases at all, still, however clear the rights of the 
Plaintiff might have been, the Defendant was entitled to be heard 
against the cancellation. This appears from the case of Cooper v. 
Wandsworth (1). Even supposing that priority of application gives 
an absolute right to a lease, still the approval by the Minister of our 
application created a valid contract with us, which cannot be set aside 
until we are called upon to shew cause. If it were otherwise, an inno- 
cent person might find himself a trespasser, without any notice of his 
title having been destroyed. Re Brooke and others (2) is also in 
point. [Sib W. Manning, J. If an inquiry is necessary, it is con- 
ceded by the other side that the Defendant ought to have been called 
upon to shew cause.] We also rely on Wood v. Wode (3). 

M. H. Stephen in reply. It is contended that there has been a 
valid contract with the second applicant. We say that after the 

(1) 32 L. J. 0. P. 186. (3) L. R. 9 Ex. 

(8) 88 L. J. C. P. 246. 
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Flaintiff, who was lawfully entitled to a leaae^ applied and paid the BoTHSBt 
rent| the land was not '' vacant land available'' within the meaning of ix>max. 
the 8rd Regulation (4)^ nor was it open to pre-emptive lease as 
required by the 6th Regulation (4). The second applicant was not 
validly contracted with. If the first applicant is entitled and pays the 
rent, the Minister has no option but to grant the lease. The only 
object of requiring his approval is to secure the leases being taken up 
with the proper boundaries^ not to give him the option of rejecting 
the application of a person entitled under the Act. Could he refuse 
his approval of a valid application in compliance with the Act and 
Regulations and accompanied by the payment of rent 7 The lease must 
rekte back to and commence at the time of that payment. Therefore^ 
though the approval was given after the approval of the Defendant's 
application, the Plaintiffs right was acquired before, and could not be 
taken away by the illegal act of the Minister in approving the subse- 
quent application. If there had been no cancellation at all, our rights 
would have been the same. 

Faucstt, J. According to the record before us, matters stand in 
this way. The Plaintiff is a holder of lands in fee simple, and, as 
such, entitled to take up lands by way of pre-emptive lease. Defen- 
dsnt is in the same position, and has also a right to a prdease of 
the same lands. What takes place is this. The Plaintiff applies for a 
pre-lease of this land, and pays his rent at the same time, in ac- 
cordance with the Statute. He was clearly entitled to do that. Sub- 
sequently the Defendant put in an application, and also paid the rent. 
The Defendant's application came before the Minister, and he ap 
proved of it. Now, it is quite clear that he had the right to approve 
of either application, and was not bound to approve of one application 
merely because of its priority. The Minister having approved, the De- 
fendant enters, and if nothing else had taken place, would have what is 
equivalent to a pre-emptive lease. It appears to me that a person 
who has done all the things required by section 86 and who has 
obtained the approval of the Minister is in the position of a promisee 
of a lease, and has, under section 28 of the Occupation Act, the same 
status as a lessee. The question now is whether the Minister can undo 
all that ; whether he can say that he has made a mistake, and that 
he finds that the other application was made first ; and whether he 
can cancel all the rights of the Defendant by a stroke of the pen. I 
think such an arbitrary proceeding ought not to be allowed ; I think 
nothing ought to be done unless the party interested has been called 

(i) BsgnUtioos of the 2atii Angost, 1875. 
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EoTHXRT upon to shew cause. It seems to me that an interest such as this can 
LoicAZ. ^^ S^ ^^ ^^ ^7 ^® action of the Minister^ but not without some 
explanation being required from the person in possession. What is 
said in these pleadings? That the Minister '' cancelled the pre- 
emptive lease on the ground that the application was prior to the 
application of the said W. F. Jones^ mnd for other sufficient reaeom" 
I think the Defendant ought to have had notice of the other sufficient 
reasons. The question is whether the Statutes^ or the Segulations^ 
which have statutory force^ support my view. The 4th Regulation 
says that land '' not under existing pre-emptive lease '' may be applied 
for. But it cannot be said to be under pre-emptive lease till there 
has been an approval; and the mere fact of a prior application having 
been made, does not exclude the right to a pre-emptive lease. The 
6th section of the Occupation Act deals with adverse claims to 
leases ; but I do not think it was exactly intended to apply to cases 
of this kind; still it might fairly be applied by analogy to a case likef 
the present, where a person is legitimately in possession of land, and 
another claims to be better entitled. Still there must be due inquiry, 
and the Minister ought to have called on the Defendant to shew 
cause before taking these steps. I think the judgment on these 
demurrers should be for the Defendant. 

Sir W. Manning, J. I am of the same opinion. It is conceded 
that if there is to be any inquiry, the party must be called upon to 
shew cause; and the point is reduced to a pure question of law, 
whether the priority of an application for a pre-emptive lease gives a 
prior right to the lease. At first I was inclined to decide in favour of 
the Plaintiff, but on consideration I have come to the conclusion that 
the Minister, in cancelling the Defendant's pre-lease, has acted 
illegally. It is quite clear under section 36 of the Amending Act, 
that the first applicant is not entitled to a pre-lease as a matter of 
right, even if he has the required quantity of freehold land adjoining 
the area applied for. While his application is in abeyance, the 
. Minister approves of a second application, and by force of the Statute 
the second applicant may at once enter. After that takes place, it 
appears to me that the Minister ought to call upon him to shew 
cause before cancelling his pre-lease. He has given him a status, 
which may be a good status. It is quite possible that the Minister 
might have very good reasons for approving of the second application 
in preference to the first. The application might have been for the 
only land which the Defendant could take up, if he were sunounded 
everywhere else by freehold, while the Plaintiff could get plenty to 
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satiafy his right to a pre-lease in another place. I caiu$6t say that the Bothhrt 
Minister did not approve of the Defendant's applicationr on some such ^o^. 
ground. It follows, therefore, that priority of applicaiie^'.does not 
give at once the legal right. The next question is whether the act of 
the Minister, in approving of the application, is conclusive?.- It 
appears to me that he can recall it, if he should have inadvertently 
given a preference to a second over a first application, aUothJ^r 
things being equal. In my opinion he is not only entitled to reci(Q* 
his approval, but he ought to do so, unless there are other reasons toy/ 
indace him to favour the second applicant. I take it that if the facts •■-•;]: 
are as they appear on the pleadings, the Plaintiff will ultimately * y,.- 
succeed, and that on a due inquiry being held, the other party will 
gain nothing by having attempted to steal a march by pushing 
forward his application in the Lands Office. The Minister may 
then do legally what he has now done. It appears to me that the 
Minister has a right to do this with regard to the interests of the 
Grown, the interests of the public, and the interests of those persons 
who might be unfairly shut out from exercising their rights. I do 
not agree that the 6th section of the Occupation Act has any applica- 
tion, but, independently of that section, I think that if the Minister 
calls upon the parties concerned to shew cause, he may decide 
between them, and that his decision will settle their rights. 

Judgmenifw the Defendant. 

Attorneys for the Plamtiff— PTan^, Joknean and Want. 

Attorneys for the Defendant — Dawson and Son. 



THE QUEEN ». CLARKSON. j^^ ^ 

CfkninaX Lavh^BaU t» eapiUU cases. 

When the Prisoner was oommitted for trial on a charge of rape, and foor monfhs 
would elapse before his trial, and certain circnmstances appeared on the deposition 
nuing some doubts in the Prisoner's favour, the Ck>urt allowed baiL 

The Prisoner was committed to take his trial at the Mudgee Assizes 
in October, on a charge of rape. The depositions shewed that ten 
days elapsed after the alleged commission of the offence, before any 
complaint was made by the Prosecutrix, and that no marks of violence 
were found on her person. The Prisoner, in his affidavit, swore that 
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Rm. he was innocciik-of the charge; that he was a settler living with his 
CLAiucsoir ^® ^^ .ft^Wly^ ^^^ cultivating his own land, and that if he were 
detained in'prison till October, his crops would be entirely lost and 
his wife.add family left destitute. 

Btichanan, on behalf of the Prisoner, applied for bail. 

.^Rpmett, who appeared for the Crown, objected. 

-.' JPiK Cu&iAM (1). Without commenting on the facts, we think 

that they are enough to take the case out of the rule laid down in 

' .'Burrow? Case (2), that where there is a certainty of conviction the 

• • / Court should refuse bail. We will allow bail — the Prisoner in £200, 

and two sureties in £100 each, the sureties to justify before the 

Police Magistrate at Mudgee. 

Order aecarimgly. 

(1) Fattort, J. & Snt W. MAinmro, J. (2) Dean. C. 0. 



JvmeZ, 



PAGE V. BUCHANAN. 

Ocntract pf BdU — JBhidence — Parol vaHaikm qf tmUen eontrad. 

After some letters paasmg between the Defendant and B. , the Plaintiff's agent, 
relating to the sale of a flock of trayelling sheep, the Defendant telegraphed 
to B. : "I wiU take Page's 10,000 wethers yon offered me, at 8s., four month's 
bin, as per your telegrams and my offer, delivered Coonamble. Reply by wire.'* 
B. accepted the offer by telegram, and forwarded a formal memorandum of agree- 
ment, which he requested the Defendant to sign and return. The agreement 
specified the flock of sheep sold, and contained no warranty of condition or 
quality. The Defendant acknowledged the receipt of the agreement, but did not 
sign or return it. He wrote asking for inf onnation as to the whereabouts of the 
sheep, and telegraphed to B. about a month after the agreement was sent to him : 
"Will sell Page's wethers, eight and six, half cash." When the sheep were 
offered to him he refused to take delivery, on the ground that they were of 
inferior quality and condition. 

On an action brought for not accepting the sheep, held that there was a 
complete contract in writing for the sale of a specific flock of sheep ; and that 
evidence of parol representations by B. as to the quality and condition of tiie 
sheep could not be given, there being no plea of fraud. 

Declaration. 1. That it was agreed between thePlaintiff and the 
Defendant^ that the Plaintiff should sell to the Defendant and the 
Defendant should buy firom the Plaintiff 10,000 sheep (more or less) 
wethers, at the price of 8s each ; upon the terms that the Plaintiff 



yOL. n. COMMON LAW. 103 

should deliver the said sheep to the Defendant at Coonamhle^ New Paob 
South Wales, and the Defendant should accept the same from the Buchanan 
Plaintiff and pay him for the same by a promissory note to be drawn 
by the Defendant in favour of the Plaintiff for the amount of the 
purchase money, at four months from the date of delivery. Averment 
of performance of conditions precedent. Breach, non-acceptance and 
non-payment. 2. The common counts. 

Pleas. 1. Non-assumpsit. 2. Denial of the alleged breaches* 8* 
That the Plaintiff was not ready and willing to deliver the said sheep 
to the Defendant according to the terms of the said contract. 4. 
(By way of cross-action) That the Plaintiff's claim in the first and 
second counts arose out of the sale of the said sheep in the first count 
mentioned and out of one and the same transaction ; and that it was 
a term of the said contract of sale that the Plaintiff should sell and 
deliver to the Defendant, and that the Defendant should buy and 
accept from the Plaintiff 10,000 (more or less) good, sound, well- 
grown sheep, shorn in September or October last, at the price of 8s. 
per head. Averment of fulfilment of conditions precedent. Breach, 
that the Plaintiff did not deliver to the Defendant 10,000 sheep (more 
or less) at all, and did not deliver to the Defendant 10,000 (more or 
less) good, sound, well-grown sheep, shorn in September or October 
last; but delivered to the Defendant, as and for the sheep so agreed 
to be sold and delivered as aforesaid, a certain smaller number of 
small and very inferior sheep, and not shorn in September or October 
last; whereby the said sheep became utterly useless and valueless to 
the Defendant. Averment of special damage. 6. By way of cross- 
action, breach of warranty that the sheep were good, sound, well- 
grown sheep, shorn in September or October. 6. Never indebted. 
7. That the contract was made before the Defendant had an oppor- 
tunity of inspecting or did in fact inspect the said sheep, the subject- 
matter of the said contract; and that it was a term and condition of the 
said contract, and that it was by the said alleged contract stipulated 
and agreed that the said sheep to be delivered to the Defendant at 
Coonamble, in performance by the Plaintiff of the said contract on his 
part, should be good, sound, well-grown sheep, shorn in September or 
October, then last past. Averment that the sheep off(U!ed to the 
Defendant were not of the quality agreed upon. 

At the trial before Faucett J. on the ISth of May, the following 
correspondence was put in, containing, as it was contended on the part 
of the Plaintiff, the complete contract between the parties. On the 
8rd of May Plaintiff's agent wrote to the Defendant : ''Dear Sir, I 
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Paoi will be glad to hear from you relative to the wethers ; th^ are now 
BuomkKiF '^^^S *^® New South Wales borders^ and, as I have other inquiries, 
would be glad to know if you will take them at the price named, 8s. 
each. Delivery on your station. Yours truly, F. L. Barker. 10,000 
wethers more or less, 2,000 two-tooth, balance all equal numbers up 
to 5 years, approximate number, until Saturday morning.'*' In reply, 
the Defendant wrote, '' 1 was not able to call on you before I left 
Sydney. I hope to be at my stations next Monday, when I ihall be 
in a position to deal definitely with that lot of Mr. Page's . . • ** 
On the 8th of May Mr. Barker telegraphed to Hie Defendant, 
asking whether he would take the sheep. On the 10th of May 
the Defraidant telegraphed to Mr. Barker: ''I will take Page's 
10,000 wethers you offered me, at 8s., four months bill, as per 
your telegrams and my offer, delivered Coonamble. Beply by 
wire." Mr. Barker telegraphed : *' Accept offer per your tele- 
grams,, contract per post ; " and on the same day wrote, asking 
the Defendant to sign and return the following contract enclosed: 
'' Memorandum of agreement made and entered into this 10th day 
of May, 1879, between Joseph Page, Esq., of Ramomie, Clarence 
River, and W. F. Buchanan, Esq., of Warrena, Coonamble; the 
said Joseph Page agrees to sell, and the said W. F. Buchanan 
agrees to purchase 10,000 sheep (more or less), wethers, now near 
Goondiwindi, Queensland, from Talavera Station, in charge of Thomas 
Lawler, drover, and belonging to the said Joseph Page, for 8s. each, 
delivered at Coonamble, New South Wales. Payment to be by 
promissory note at four months from date of delivery, to be dravni in 
favour of the said Joseph Page. For Joseph Page, Francis L. 
Barker." On the 24th of May, the Defendant wrote the following 
letter : '^ Received your letter with contract about wethers. I wish 
you would let me know where they are and when to expect them 

I may possibly sell that lot of wethers." He did not 

sign or return the contract. By a letter dated the 81st of May, Mr. 
Barker informed the Defendant where the sheep were, and when they 
might be expected to arrive. He added : '' Should you wish to seU 
them, what price will you take." Mr. Barker wrote again on the 
27th of June, asking for the return of the agreement signed, and 
offering some ewes for sale. On the 29th of June, the Defendant 
telegraphed : " Won't buy ewes. Will sell Page's wethers, eight and 
six, half cash." On the 27th of July, when the sheep arrived at his 
station, he telegraphed : '^ Sheep not being what you represented, I 
Recline taking them. They are the worst lot I ever saw ; a lot of 
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scrubby mntB^ neitber wool nor carcase/' The Defendant sought to Paob 

give evidence of the condition of the sheep^ and of the representations buchavav. 

of Mr. Barker as to their quality^ but the learned Judge excluded 

the evidence. He also ruled on the construction of the contract that 

the sale by the Plaintiff to the Defendant was of a specific flock 

of sheep and that the Defendant was bound to accept them. 

Application was then made to amend the pleadings by adding a plea 

of frauds but the Judge refused the application. The jury found 

a verdict for the Plaintiff for £1,226 148. 8d., the Plaintiff's loss 

upon a resale. 

M. H. Stgfhen, Q.C, moved for a role nisi fbr a new trial on the 
foUowing grounds : 1. That his Honor told the jury that the contract 
was reduced into writing and was contained in and shewn by the 
telegrams and correspondence ; and that no evidence could be given 
shewing what passed verbally between the Defendant and Mr. Barker, 
so as to constitute part of the contract ; 2. That his Honor ruled 
that the Defendant, having signed a letter acknowledging the receipt 
of the memorandum of agreement, that was equivalent to an adoption 
and signature of that memorandum of agreement by the Defendant ; 
8. That bis Honor ruled that evidence could not be given of what 
passed in conversation between the Defendant and Mr. Barker, to shew 
the verbal provisions of the contract, beyond what was contained in 
the telegrams and correspondence; 4. That his Honor rejected the 
evidence on cross-examination of Lawler as to the condition of the 
sheep, and also the Defendant's evidence as to the parol provisions of 
the contract, and the condition of the sheep. The case of Mafya» v. 
Tke London and South Western Railway Oompany (1) was cited. 

Favcbtt, J. I think this rule should be refused. To grant it on 
the grounds put forvrard by Mr. Stqphen would be to upset all the 
roles governing the admission of documentary evidence. It is con- 
tended that evidence of the conversations which passed between 
Barker and Buchanan should be admitted, though they were not 
reduced into writing. After hearing the matter very fully argued at 
the trial, and taking a night to consider, and after carefully reading 
over all the documents, I came to the same conclusion as I do now, 
after again hearing Mr. Stephen. No doubt there had been some 
conversation between Barker and Buchanan. What it was we do not 
know, but that there had been some talk appears from the letters 
themselves. Then came the correspondence. The letter of the 8rd 
of May was the commencement of it. Then there was a letter in 

(1) L. B, 1 C* P. 836. 
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Pagx answer. [His Honor read the letters.] Then we come to the 8th 
Bnc^AN. ^^ ^^y^ when Barker sends this telegram to Bachanan. [His Honor 
read the telegram.] Here was a proposal stating the terms so gene- 
rally^ that if there had been a mere acceptance on the part of 
Buchanan^ there would have been no contract in writings and it would 
have been necessary to supplement the terms by fresh evidence. But 
instead of accepting it generally^ Buchanan sends a telegram specify* 
ing the sheepj ''Page's 10^000 wethers ;'' specifying the price^ 
'' 8s.; " and also setting out the terms of payment and the place of de- 
livery. It seems to me that that is as distinct as anything can be ; and 
I still say that it is my opinion that that telegram was evidence^ as it 
stands^ of a complete contract in writing. There is no doubt at all 
that a contract in writing may be made by telegram. It has been 
held that the signature of the derk is a signing as the agent and with 
the authority of the person who sends the telegram. Barker tele- 
graphs his acceptance of Buchanan's offer^ and the same day sends a 
formal contract^ which he requests him to sign and return. What is 
this contract ? [His Honor read the Memorandum of Agreement of 
the 10th of June.] It specifies the sheep in the same way as in the 
telegram. The sheep are distinctly specified^ and they are clearly the 
same sheep as are mentioned in the telegram. If we read that docu- 
ment with reference to the preceding correspondence and td^rams^ 
there is not a single term added, except that the sheep were coming 
from Talavera, and were in charge of a particular drover ; there is 
nothing varying the terms of the contract in any one respect. Then 
Buchanan writes back to Barker, without sending him back the 
contract. He says: ''Received your letter with contract about 
wethers. I wish you would let me know where they are, and when 
to expect them.'' Can it be supposed for a moment that the person 
who writes this letter, and takes no exception to the contract, does 
not adopt it ? Is not this letter a clear admission by him that this 
document (the agreement) contains all the terms of the contract ? He 
does not sign it, or send it back for his own reasons ; though I do 
not wish to suggest any arriire pensie. Then the postscript refers to 
these very sheep — " I may possibly sell that lot of wethers." Does 
that not mean — " These sheep are mine under the contract ? " When 
you find two people dealing for certain specified articles, and one 
says, " I will sell them to you," and the other says, " They are mine;*' 
can any one doubt that that amounts to an acceptance of the offer ? 
Then we have further telegrams and letters giving information of the 
progress of the sheep. Then comes the telegram of the 29th of 
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Jmie^ saying, '' I will sell Page's wethers, eight and six, half cash/' Paob 
In all the documents he speaks of them as his own, and here finally, buc^an. 
to crown it, to show how he has acted, he says he will sell them, and 
mentions the exact terms on which he will sell. 

The only question now is, who is to make out the contract ? Are 
these documents to be put into the hands of the jury, to decide what 
was the contract between these parties 7 It seems to me that the 
telegrams by themselTCs are evidence, and sufficient evidence of a 
contract in writing. Then again, taking the fact of the agreement 
remaining so long in Buchanan's hands, that, if there were nothing 
else, would be evidence of the terms of the contract. That agreement 
being held by him, and acted upon by him, appears to me, taken in 
oonnection with his subsequent letters, a dear acceptance of the terms 
of that contract. But I am not obliged to confine myself to one 
branch of the case. Taking all the documents together, I am of 
opinion that there was a complete written contract, which cannot be 
added to or varied by parol evidence. No doubt, when there are two 
documents, each rehed upon as the contract, it is for the jury to say 
which was the real contract between the parties. Sometimes, too, a 
contract is made upon a verbal condition, and is not intended to be 
acted upon, unless something is done. Sometimes a verbal guarantee, 
altogether apart from the written contract, is admitted, as supplying 
something collateral. But no case can be found where it has been 
held that a verbal. term may be added so as to alter materially the 
efiect of the written contract. It is said that the subject-matter of 
this contract can only be identified by parol evidence. That is quite 
true; but a term cannot be added to the contract by parol evidence. 
It seems to me that on every ground the evidence ought to be 
rejected, and this rule refused at once. 

Sir W. Manning, J. I am entirely of the same opmion. All the 
facts are very clearly before us, and though we have only heard the 
arguments on one side, that side is the Defendant's. It is so clear that 
those arguments cannot be upheld, that it would only be harassing 
the parties, and putting them to useless expense, to grant a role, 
which would certainly be discharged. The only question is whether, 
at any moment up to the time of the rejection of these sheep, there 
was a complete contract in writing. I think there was. I am dis- 
posed to think that there was on the lOth of May. But it is not 
necessary to divide the transaction into different dates or stages. We 
may, therefore, take in all the correspondence down to the 29th of 
June, and the contract appears complete in aU its parts — ^ihe parties. 
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Paob the gabjecUmatter, the terms ; so that it is not necessary to import 
Buoi^AN. ^^7 parol evidence to explain or complete it. The evidence sought 
to be imported is a warranty of the condition of the sheqp. It 
seems to me that here the parties have dealt with regard to specific 
sheep^ known to be travellings and with no doubt as to the person in 
whose charge they were. It is qnite possible that Buchanan had no 
opportunities of learning the quality or condition of these sheep. It 
is said that before the correspondence there were some verbal con- 
versations about the sheep, on which however, nothing was done. 
Then there is the letter of the 4th of May. Now, if Mr. 
Buchanan had desired to introduce the question of condition, he 
might just as easily have put in a condition of that kind as 
one specifying the terms of payment. Perhaps he thought it 
was a good bargain. He appears to have been quite content 
to take them as they were. When written to, he asks to be m* 
formed of their movements and offers to seU them. He writes 
a letter acknowledging the receipt of the contract, and is silent for a 
month or six weeks, during all which time he had Page bound, and 
could have brought an action against him for any breach of his con- 
tract. For all that time he left Barker and Page under the im- 
pression that he had bought. I think there was a contract in writing 
complete in all its parts ; so complete as to exclude all evidence of any 

verbal warranty of the condition of the sheep. 

Rude refined. 

Attorneys for the Defendant-*Craiino» and McLaughlin. 



June 6. 



THE QUEEN v. AUCB BLACK. 

CrmklalLaw—Larcel^h^Pr0peHy^^Marriedi^^ 

The property in the thing stolen waa laid in F.S. It appeared that before the 
trial, but after the stealing, F. S. had married a man named B. 
ffeld that the property was rightly laid. 

Special Case stated for the opinion of the Court under the 
Act 18^ Vic. No. 8^ by J. S. Dowling, Esq.^ Chairman of Quarter 
Sessions. 

" The Prisoner was tried and found guilty at the last Darlizighont 
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SessionB^ of stealing. The articles stolen were laid in the information Sxo. 
as the property of Fanny Smith. Between the trial of the stealing blIgk 
and the day of the trials it appeared that Fanny Smith had been 
married to a person named Banken. I ruled^ upon objection taken^ 
that the property was properly laid ; but^ at the request of Mr. 
Buehanany I agreed to reserve the point ; and the question for the 
consideration of their Honors the Judges of the Supreme Court is — 
Was I right in so ruling 7 " 

C. B. Siqphen for the Crown^ mentioned the case of Reg. v. 
Turner (1). 
No counsel appeared for the Prisoner. 

Pb& Cubiam (2). 

Conviction sustained. 



THE QUEEN v. ALFRED FELL. 

Criminal Law — Shridence — Marks on Sheep. 
Secondaiy evidence of the brands and marks on sheep is admissible. 

The Pribonbb was convicted at Bathurst before Davis^ A J., 
of stealing twenty-eight sheep. Only one of the stolen sheep was 
produced in Court. The Prosecutor in the course of his evidence 
was describing the marks upon the sheep not produced^ when 
objection was taken that this could not be done; that the best 
evidence of what marks and brands the sheep bore^ were the sheep 
themselves^ and that without the production of the sheep before the 
Jury^ the witness could not give evidence of what marks and brands 
they bore^ inasmuch as this would be in the nature of secondary 
evidence^ and was inadmissible on the same principle as evidence of 
the contents of a document. The learned Judge admitted the 
evidence^ and reserved the point for the full Courts under the Act 18^ 
Fic, No, 8. 

No counsel appeared for the Prisoner. 

Bennett, for the Crown^ was not called upon. 

Peb Cubiam (3). 

Conviction sustained. 

(1) 1 Leach, 5d6. (3) FAirosrr and Szb W. MANimro, J.J. 

(2) Fauckct, J. & Sm W. Makniko, J. 



June 6. 
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THE QUEEN v. JOSEPH WBIGHT, 
Orkninal Laiu>-^AtUmpik^ to 8hoo^^*'Loadid Weapon."* 

The Prisoner pulled the trigger of a reTolver loeded in one chamber, when the 
chamber containmg the cartridge mm not opposite the hammer, and the revolvw 
did not go off, and the jnry f ouid that at the time of palling the trigger, the 
revolrer wai not in a position to be disohazged. The Prisoner was conTicted. 

HM that the oonviotion was right. 

Special Casb stated for the opinion of the Court, by Stephen^ AJ. 

1. The Prisoner was tried before me^ at the last Maitland Cireoit 
Courts upon a charge that he^ by drawing the trigger of a certain 
revolver then loaded^ felonioosly^ unlawfully^ and maliciously did 
attempt to discharge the said revolver so loaded, as aforesaid, at and 
against one Arthur Thomas Sims, with intent in so doing, to the 
said Arthur Thomas Sims to do some grievous bodily harm. 

2. The Prisoner placed a cartridge in a chamber (one of the 
several of the drum of the revolver), as the Jury found in answer to a 
question by me, in a position to be then discharged by pulling the 
trigger. 

8. A short interval elapsed when the Prisoner presented the 
revolver at Sims' head, and pulled the trigger; the hammer fell, but 
there was no discharge, and the cartridge fell out from the chamber. 

4. According to the evidence, the non-discharge was accounted for 
by the supposition that the Prisoner in the interval must have moved 
the drum round (accidentally or otherwise), and so brought the chamber 
in which he had placed the cartridge into such a position that it 
could not be discharged in pulling the trigger. 

6. The case of Rea v. Can (1) and others cited, ArehbokPs 
Criminal Pleading (2), raising a doubt whether the revolver could be 
said, under the above circumstances, to be loaded at the time of 
pulling the trigger, and whether the Prisoner could be convicted 
(whatever his intention), of an attempt to discharge a loaded revolver ; 
I asked the Jury, should they convict the Prisoner, to answer 
specially whether the cartridge was in fact in such a position as to be 
capable of being discharged at the time of pulling the trigger. 

6. The Jury convicted the Prisoner, and answered my question in 
the negative, saying that the Prisoner had revolved the drum after 
placing the cartridge in the chamber and before pulling the tti^er. 

(1) B. and B., 277. (2) P. 561. 
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7. The Prisoner was undefended. QuxKir 

8. I then reserved, for the consideration of the Court, the question -v^siaBT. 
whether the Prisoner was legally convicted. 

The Prisoner was not represented by counsel. 

Knom, who appeared for the Crown, was not called upon. 

Pan CuBiAM (3). 

Comrietion sustained. 



MOOBE V. PETERSEN and Othxbs. 
Ptomii99ory KoU — Executed Ccmsideration — lUght to begin. 

Where there me several Defendante, one Defendant cannot by pleading an 
affirmative plea, deprive the Plaintiff of his general right to begin. 

The Plaintiff being a member of a Chnrch Building Committee, of which the De- 
fendants were ako members, lent £900 to meet a debt which had been incurred for 
building expenses. According to some of the witnesses, his offer was to lend it 
upon security. Some days afterwards, the promissory note sued upon was made 
by the Defendants in Plaintiff's favour. The jury found a verdict for the Plainti£ 

Held that, under the circumstances, the loan and the giving of the note might 
be considered as one truisaotion, and that the note was not made without 
consideration. 

Dbclajlation on a joint promissory note for £329 Is. Sd. made 
by T. B. Tress^ J. W. Lees^ J. Oiles^ S. Petersen^ and James T. 
Marshall^ the Defendants named in the writ jointly with J. Cowell^ 
J. A. Burgess^ and W. T. Pullen^ in favour of the Plaintiff^ and pay- 
able 8 years after date. The Plaintiff suggested that the Defendants 
Tress^ Lees^ and Giles had not appeared to the writ^ and that judg- 
ment had been signed against them ; also that Cowell was dead^ and 
Burgess^ and Pullen had become insolvent^ and he declared against 
Petersen^ and Marshall. They severed in their defences^ Petersen 
pleading (1)^ that he did not make the note ; and (2)^ that the 
Plaintiff and all the Defendants mentioned in the declaration were 
members of a committee formed for the purpose of raising funds by 
subscription and otherwise for the building of a certain church; and 
that funds for the said purpose being immediately required the 
Plaintiff advanced the sum of £800^ to be applied by the said 
committee for the purpose aforesaid ; and that he so advanced the 
same^ not on the personal credit of the said committee or any of 

(3) VAVcmn and Sut W. Mankdto, J.J. 



June 2. 
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MboBB them^ but to be repaid out of any sabscriptions or oth«r fimds 
^' available for such repayment which might come into the hands of the 
said committee. And that^ in order that the Plaintifif might have an 
acknowledgment that he had advanced sach som^ and might be able 
to substantiate his claim to be repaid the same out of any such funds 
as aforesaid, the Defendant signed and delivered to the Plaintiff the 
promissory note in the declaration mentioned^ and for no other 
purpose whatever ; and that there was never any value or considera- 
tion for the making or payment by the Defendants of the said 
promissory note, or any part thereof, save as aforesaid, and that the 
Plaintiff always held the same without value or consideration save as 
aforesaid. 

The Defendant Marshall did not deny the making of the note, bat 
filed a plea similar to that of Petersen, alleging want of consideration. 

At the trial at Bathurst Circuit Court, on the 28th of April, before 
Davis, A. J., Pitcher, who appeared for the Defendant Marshall^ 
claimed the right to begin. His daim was overroled. It appeared 
from the evidence at the trial that the Plaintiff and the Defendants 
formed the Building Committee of the Church of England Congre- 
gation at Hill End. Contracts were entered into by the committee 
for building a church, and about £100 were due under the contracts. 
A meeting was called, and the debt was stated, and the Plaintiff 
offered to lend £300 for three years, as his witnesses alleged, upon 
security. The money was paid into the building fund, and about a 
fortnight afterwards, the promissory note sued upon was signed, the 
Plaintiff promising that if it were not paid within the three years, lie 
would renew it. For the defence, evidence was given that the Plain- 
tiff had said, *' I will let the Church have £300 for three years ; then 
if it is not paid off, at 8 per cent interest, and then, if the Church is 
in a position to pay it off, well and good ; but if not, perhaps I may 
never want it ; *' and also that he had said that the note was a mere 
matter of form. A verdict passed for the Plaintiff for £300, and 
the jury found specially that the Defendants intended to make them- 
selves personally responsible, and that the agreement to sign the note 
did not take place till some days after the advance. 

PUcher now moved for a rule nisi for a new trial on the grounds : 
1. That the verdict was against evidence ; 2. That the Judge refused 
to allow the Defendant, Marshall, to begin or to reply; 3. That the 
Judge refused to hold that, an advance being made by the Plaintifif 
without any agreement by the Defendants to give Plaintiff any 
security, there was, therefore, no consideration for the making of the 
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note sued upon ; 4. That the Judge should have directed the jury Mooiui 
that there was^ under the circumstances, no consideration for the pstusin. 
making of the note ; 5. That upon the plea of do consideration, 
the Defendants were bound to succeed. The Defendant Marshall 
had clearly the right to begin ; and the fact that there was another 
Defendant could not take away the right. The onus of proof was not 
shifted ; he had to make out the affirmative, and ought, therefore, 
to have had an opportunity of replying. 

Per Cubiam. That ground must fail. The Plaintiff cannot be 
deprived of his general right to begin by the pleas of one out of 
several Defendants. 

Pilcher. It is dear firom the evidence that the consideration for 
the note was executed, and that there was no precedent request. 
Moore advanced the money voluntarily, and not at the request of the 
Defendants. Consequently their subsequent promise to repay him 
was a mere muban pactum. 

Faucbtt, J. I am of opinion that Mr. Pilchet^s argument is a 
straining of a point of law. What was the proceeding in this case 7 
There was a meeting of members of a congregation for the purpose of 
building a church. Moore said, " I will advance £800 for 8 years 
on security .'' Afterwards, in pursuance of this promise, he gives his 
cheque. Then the promissory note is taken round and signed by 
Petersen and Marshall, among others. They now set up that there 
was no consideration. It seems to me that all the proceedings must 
be regarded as if they took place together ; that they were all con- 
nected ; and that the £300 were paid into the Bank in expectation of 
security being given. We are told that the evidence was contra- 
dictory ; but surely we cannot disturb the verdict on that ground. 
It is quite clear that there was evidence on both sides ; and very 
bkely the jury saw more reason to believe Moore and Pullen than the 
Defendants' witnesses. It seems to me that upon the whole case the 
jury found a proper verdict. 

Sia W. Manning, J. This was quite a common transaction. 
Surely, if a person was told what took place and agreed to it, and, 
though not actuaUy present when the money was lent, afterwards 
signed the promissory note given as security, he cannot say that there 
was no consideration. It was clearly all one transaction. 

Rule refused. 

Attorneys for the Defendants — Oannon and McLaughlin, 
c8 



114 SUPEEME OOtJET EEPOftTS. K. S. 



March 26. In thk Imbolyxnt Estate or GEOHOE ALFBED LLOYD. 



ImoUfmcy Acta—Certifieate — " UnlatifitUy expending truit funda " — Congignor and 
C<mtigne^--'*C<mbracting adM'-— Renewal Vic,No. 19^s.l8. 

4 

P. and Co., an Engliwh firm, consigned a ship to the Insolyent, with written 
instrnctions to collect the freight and apply it to disbursements, and to remit the 
balance in bank bills or pUce it against an inyoice of coals, should it be decided to 
purchase them. The ship airived to the Insolyent's consignment in October, 1877, 
u^d he collected the freights and made certain disbursements ; and the balanoe to 
the credit of P. and Co. in his hands, as shewn by the account which was made 
up in March, 1878, was £700 odd. The moneys received were placed by 
the Insolyent in the bank to his own account Between Noyember and March, 
several letters passed between the Insolvent and P. and Co., with a view to a 
proposed purchase of a cargo of wheat at Adelaide. On the 24th of Febmaiy, 1877» 
the Insolyent wrote to P. and Co., advising them to send the ship to Adelaide for 
a cargo, adding, " In case you do not, we shall immediately remit the balance in 
our hands by a bank draft on London." A few days after this the ship sailed for 
Calcutta direct in ballast, and the Insolvent knew^that he would not be authorised 
to purchase a cargo in Adelaide, and that there were no further disbursements to 
be made. On the 23rd of May, 1878, the Insolvent wrote, <'We regret to find 
that through some neglect in our office the accotmts for the ' Kenyon * have not 
been sent forward as they ought to have been with a bank draft for the balanoe 
due to you. The fact is that our book-keeper has been seriously ill and away from 
his duties for nearly two months, and our office-work has fallen into arrear in 
consequence. We now beg to enclose the accounts shewing a balance in your 
favour of £702 6b. If this draft had been sent forward when it ought to have 
gonsi, by the mail leaving here on the 28th of March, it would have been in London 
on the 14th of May. With 63 days to mature, would have made it due in cash on 
the 17th of July, but in order to make up in some measure for the delay which has 
occurred, we shall get one of the Banks to telegraph the amount to your credit in 
London at our expense, so that you can receive the cash even before it would have 
been due, if it had gone home by a 60 days draft." The Insolvent never remitted 
the money, and on the 20th of August filed a petition for the sequestration of his 
estate. The Insolyent afterwards applied for a certificate of conformity, which the 
Chief Commissioner refused upon the objection of the Oriental Bank, on the 
ground that the Insolvent had, by not remitting P. and Co.'s money, ** unlawfully 
expended for his own benefit or appropriated to his own use trust funds," within 
the meaning of the Act 7 Vic, No. 19, s. 18. 

ffeld, on appeal, that the Chief Commissioner was right. 

Held also that the objection might be made by any creditor, and not by Messrs. 
P. and Co. only. 

Thu Insolvent, at a time when his affadrs were hopelessly involved, had dis- 
counted with the Oriental Bank, a bill made by M. in his favour. At that time 
M. was in good credit. The bill was in renewal of former bills which had been 
discounted and was of a smaller amount. HM that this was not " contracting a 
debt without having any reasonable or probable expectation of being able to pay 
the same." 



Vol. n. common laW. 115 

Appeal by the Insolvent^ George Alfred Uoyd^ from an order of in re G. A. 
Beffell^ CO., refasing his certificate. Cross-appeal by the Oriental J'^^^- 
Bank Corporation (a creditor in the estate) against the decision of the 
Chief Commissioner overruling other grounds of objection than that 
upon which he acted in refusing the certificate. 

The Insolvent's application for a certificate of conformity was 
objected to by the Oriental Bank upon the foUowing grounds: 
(1) That the Insolvent contracted debts without in fact intending to 
pay^ or having at the time any reasonable or probable expectation of 
being able to pay the same ; viz., amongst others, the following debts : 
a debt of £478 12s. 8d. on or about the 12th of March last ; a debt 
of £540 12s. 6d. on or about the 29th of April last ; a debt of £375 
on or about the 16th of July last ; such debts being contracted with 
the Oriental Bank ; (2) That the Insolvent expended for his own 
benefit or appropriated to his own use certain trust-funds, of which 
he had at the time the charge and disposition as agent, viz., a sum of 
£703, or thereabouts, received by him as agent for Messrs James 
Poole and Co., of Liverpool, England, and for which sum the said 
James Poole and Co. have proved against his estate; (3) That the 
said Insolvent, knowing himself to be insolvent, gave to several of his 
creditors unjust preferences, viz., amongst others, preferences to 
Messrs. Learmonth, Dickinson and Co., J. Oribble, J. Fairfax, Junr., 
A. Fesq and Co., E« Keating, T. Weame, W. Vaughan, E. Luscombe, 
A. Smail, and the Bank of New South Wales. 

When the appUcation came on to be heard, evidence was taken in 
support of it and of the objections. The material facts of the evidence 
fully appear in the judgment of the Chief Commissioner, the argu- 
ments of counsel on the appeal, and the judgment of Faucett, J. 
The Official Assignee reported that the Insolvent had in all respects, to 
the best of his (the Official Assignee's) knowledge and belief, con- 
formed to the requirements of the Insolvency Acts, and had not been 
guilty of any offence or misconduct by reason of which the granting 
of the certificate could be refused or suspended. He also specially 
reported as follows: — ^''I have received from Mr. Lloyd the most 
willing assistance and information about the affairs of his estate, and 
the most candid explanations about some matters previously capable 
of niisapprehension by reason of their complicated and difficult 
character. It appears to me that Mr. Lloyd's general difficulties 
accumulated by reason of circumstances entirely beyond any man's 
foresight or control; as a result in a great measure of the recent 
general depression in all these colonies of the mining, pastoral and 
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In re G. A, commercial interests caused by the late four years droughty which has 
been only partially mitigated as yet by the rains during the last twelve 
months^ and which has been the most severe and destructive drought 
in the colonial history for the last forty years. I find by the estate 
books and papers^ that Mr. Lloyd^s London correspondents advised 
him to ship wheats wool^ and tin to England^ at such prices that by 
the depreciation of the Home markets (which is greater than for the 
last hundred years) the following losses (as known to date) have been 
the result : — 

On shipments of tin to London ... ... ... JSifiOO 

„ „ wheat „ 12,000 

,, „ flour „ ... ... ... 4,000 

I also find by the books, that the losses on bills 

receivable by makers in first-class credit were .. £10,822 

Making total losses £28,322 

all accruing in July 1878, the month before the sequestration. I have 
paid a first dividend of 8^d in the £ produced by such assets as 
could be realised before December last, when Mr. Lloyd was obliged, 
under doctors' advice, to make a voyage to New Zealand, for the 
benefit of his health, which was seriously affected. He has since re- 
turned, and with his assistance, which is most readily afforded, I am 
about to collect further assets which are difficult of realisation without 
such aid, and I believe that those assets will produce further dividends 
of probably 4s. in the £ (1). 

The Chief Commissioner took time to consider, and on the 27th of 
February delivered the following judgment : — 

Dbffell, C.C This is an application for a certificate in an insol- 
vency of large dimensions, and there are various ramifications as to 
facts and principles upon which the adjudication must take place. To 
make matters more intelligible, it may bQ just as well to give an out- 
line of the proceedings in this estate. The sequestration was upon 
petition on the 20th of August last, and schedule of assets and liabihties 
was verified and filed, I believe, on the 8rd of September following, and 
that shewed that there were debts, both secured and unsecured, 
to the amount of £131,641 Os. 8d., and the assets were stated at 
£126,545 16s. 7d., which left a deficiency of £5,095 4b. Id. 
Then, further earned down, the unsecured debts were stated at 

(1) This document ia set ont in fnU who states that it is to a great extent 
only because it is referred to in the borne ont by the facts, 
judgment of the Chief Commissioner, 
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£20^320 68. 4d., and the assets available for such unsecured debts. In re Q. A. 
£10,027 18s. 8d. ^^m. 

The result of the administration of the estate, as far as the first 
plan is concerned, was that there were £22,104 proved as unsecured, 
and the assets realised afforded upon them, besides the carrying over 
of certain balances, a dividend (which was ordered to be paid to those 
creditors who had already proved and appearing upon tibat plan) at 
the rate of 8|d. in the £. Since that, further debts have been proved 
to the amount of £4,660, so that the unsecured debts up to thb date 
appear by record to be £26,660. The other facts appear from the 
various examinations, and from the report of the Official Assignee, which 
latter seems to be borne out in effect, as far as the evidence is con* 
cemed, save in one particular, to which I will hereafter allude. The 
Insolvent was in a large way of business, and had been a general 
merchant and importer, also undoubtedly a large speculator ; one of 
' a sanguine temperament, and therefore went into very large ventures, 
because, in the narratives given in evidence and referred to by the 
Official Assignee's report, there had been speculations to the amount 
of some £80,000, which had been undertaken in the early part of 
last year, and which it was only by the middle of last year were 
found to have been disadvantageous, if I may not say, ruinous. Be- 
sides this faQure of any return from these large ventures in wheat 
and com and minerals which were sent to England last year, in June 
the business, largely in flour and grain, was affected in the first instance 
by the sudden and unexpected failure of Redgate and Son. That oc- 
curred in the middle of June, and immediately afterwards there were 
various other firms in Queensland who also failed. The news came of 
the great deficiency, instead of any profit, from the large London and 
Adelaide speculations, and it must have been within the last two 
weeks or ten days of July that Mr. Boulton Molineaux called a meet- 
ing of his creditors. That rendered it an impossibility to carry on, 
even in a Limited way, the business, save by some extension of accom- 
modation from the Bank with which he usually dealt — although not 
continuously — ^viz., the Bank of New South Wales. An application 
appears to have been made upon the 80th or 31st of July last, 
and it is stated to have been favourably entertained by the Board 
which conducted the matter during two if not three Board meetings 
before the return, on the 10th of August last, of the General 
Manager; and it was only when farther arrangements were suggested 
by the General Manager, and were invited to be acceded to by the 
Oriental Bank; that on the evening of the 12th of August Mr. Lloyd 
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"n re G. A. decided that he must suspend payment^ which he accordingly did on 
^^™' the 18th. Now, the sudden cessation of a large business, unless it 
is absolutely impossible to be carried on, is a thing which is not 
demanded firom persons in trade, unless there is some overpowering 
reason that any carrying on is impossible and will only lead to 
greater ruin ; and in one of the cases which I shall hereafter cite I 
had to give effect to that principle. Various authorities had been cited 
in support of the accuracy of that principle, and the most important 
of these are Ex parte Dornford, Ex parte Johnson, and Ex parte 
Martin. It is not necessary (if there be forbearance on the part 
of those who are dealing with a firm or from extraneous assistance 
moneys are brought tp assist to tide over the difficulty) ; it is not 
absolutely necessary that a person should suspend payment the 
moment that there is a severe loss, and it appears that 20b. cannot 
have been paid. Those cases were cited to me in the case of Frost so 
far back as nearly thirteen years ago, and I gave effect to them in 
that decision. 

At the termination of the argument and the evidence, which was 
very concisely taken at the hearing, because there had been very volu- 
minous evidence given before, and from the succinct statements laid 
before me by counsel on both sides, I intimated my opinion that I 
hardly thought there could be any ground for sustaining two of the 
objections. I will take them, not in the order in which they stand. 
But, first, I will take the third — that is of distinct preferences to a 
certain number of persons named individually. I am of opinion that the 
evidence given upon that point completely answers most of them, as 
being no preferences whatsoever. During the time the negotiation 
was still pending with the Bank of New South Wales for a further 
advance, the payments to two or three, if not four, of those 
persons who held bills maturing on the 4th August, enabled the 
Insolvent, without further drain to his means, to prevent them 
being dishonored, and they were in fact taken up by persons 
beneficially entitled. That evidently was done deliberately, in aid^ 
and to the assistance of Insolvent's carrying on. There were one or 
two other cases ; and that with regard to Smail I am of opinion is 
no preference whatsoever. The delivery order had passed, the flour 
had been sold and deUvered, and the mere matter was that the land- 
lord, or rather the owner of the bonded store, insisted upon prompt 
payment of the charge against all the flour which was then in. And, 
as I mentioned according to the following authorities. Ex parte John- 
9on and Ex parte Martin, the stoppage of a firm's business most 



yOL. n CX)MMON LAW. 119 

not be too lightly insisted on^ save for other reasons than that of the In re G. A. 
inability of carrying on hereafter to better results, and the dis- ^^^^^' 
tinction of the value of a great business as a going concern 
is immense as compared to the mere question of what stock may 
happen to be at the disposal of the trader, and, therefore, until 
negotiations came to an absolute termination from a variety of 
circumstances, which occurred only on the day of the 12th of August, 
and which led to the determination to suspend on the 18th, I think 
that those payments were made in no way to come within the desig- 
nation of either fraudulent or unjust preferences. Therefore, upon 
the evidence as it stands, I am of opinion that the third objection 
must be overruled. 

I now come to the other one upon which I said that I had certain 
doubt. That was the first, which was the objection referring to the 
Oriental Bank's dealing with the Insolvent upon three bilk made by 
Mr. Boulton Molineaux, in favor of Mr. Lloyd, and discounted by him 
at periods from March to the 16th of July, that is, about three weeks 
before ultimate suspension. Now the evidence was short on these 
matters, and Mr. Owen very candidly stated that the object of call- 
ing that class of witnesses was that they were called to shew 
general incompetence to pay all round, and they were persons 
with whom Insolvent had distinct differences. These were Eidd 
and McLennan, and when the evidence was being sought to be 
given by McLennan, Mr. Owen candidly stated that the object was 
to shew that at the time of this last bill-— the 16th of July— - 
a state of hopeless insolvency existed, and it was only by financing 
that Mr. lioyd carried on. I then expressed my opinion that a 
general inability to pay everybody all round was not that which 
would be sufficient to constitute the offence of contracting debts 
without intention to pay. Now we must recollect that nobody was 
called from the Oriental Bank whatsoever, and ever since my 
becoming aware of numerous decisions upon similar words in 
England^ and also of the decision of the Supreme Court of July, 1867, 
with regard to Spyers' estate, I have adhered to them. In Spyers' 
estate, a new firm started absolutely with a deficit of £7000, so that 
as they never made any profits sufficient to recoup that deficiency, 
according to ordinary parlance, they were always insolvent, yet the 
Supreme Court said that they could not say that that general inability 
to pay 20s. was sufficient to constitute the offence named in the 18th 
section of 7 Vict., No. 19. I have since then adhered to that decision 
as law. Then there was no witness called from the Oriental Bank 
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In re G. A. to explain any circumstances, representations, or inquiries that were 
Llotb. xQ^g^de about the promissory notes. These three promissory notes had 
been following larger promissory notes in the year before, and there- 
fore the Bank had an opportunity in knowing what business was 
carried on between Mr. Molineaux and Mr. Lloyd. They appear to 
have made no inquiry, but went on discounting the Bills, which seem 
to me to have been smaller bills, because the bills which they had 
taken up in 1877 seem to have been nearly double the amount. 
Therefore I am of opinion that in default of any such evidence as that, 
the ultimate failure to pay these bills could not be said to constitute 
any offence as alleged. And, moreover, we have direct testimony 
that up to the time of, and some days posterior to, the discounting of 
the last of these promissory notes, Mr. Boulton Molineaux was still 
accounted to be a man of means. He was the maker of the notes. 
Therefore I am of opinion that the evidence entirely falls short of 
being able to sustain the first objection. 

As to the second objection, with regard to the retention of trust 
funds by the insolvent, I have, since the adjournment, given the 
matter a good deal of consideration. I have refreshed my recollection 
upon the law and principles as laid down in various decisions of 
the Supreme Court, especially in regard to those in the cases of Re 
Bingham and Re Prost. Having read the report of the official 
assignee, and the correspondence ordered to be produced since the 
last examination, the first matter of importance I have to consider 
is the letter addressed to Messrs. Poole and Co., committing the 
ship ^' Eenyon^' to the agency of the Insolvent's firm. In this letter 
directions were given how to apply the freights received for the ship- 
ments estimated at about £1700. These were to supply the captain 
with means required for the crew and on his own account, and to 
remit the balance in bank bills. Then there was a contingency of 
placing the sum against an invoice of coal Messrs. Poole might 
decide to purchase. That money could not certainly be regarded as 
a general loan. That letter was dated in August, and, I suppose, 
came in October, and in November and December almost all the 
freight was paid. The various disbursements were made. Whether 
the ship got to Newcastle I am not aware. <But somehow she 
reached Adelaide. The limits that were to be given for the purchase 
were not obtained on behalf of Messrs. Poole. Various proposals 
were made, and telegrams interchanged, with the view to see whether 
some other limit could not be fixed so as to get a cargo of wheat for 
the vessel from Adelaide to the United Kingdom or elsewhere, and on 
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the 28th of February last^ Mr. Lloyd wrote to Messrs. Poole and Co. a In re Ot, A. 

letter in which there were words to the effect that unless Messrs. Poole ^'"^^^• 

and Co. should decide to make new terms for the purchase of a venture 

from Adelaide^ Mr. Lloyd's firm would immediately remit the balance 

by bank draft. As the original instructions were not varied the 

'' Eenyon^' sailed. And now I come to another letter to Poole and Co., 

which appears to be the very last of the transaction. It was dated the 

2Srd of May, and was to the effect that the Insolvent's bookkeeper being 

ill had prevented their accounts being made up in the usual time. 

The accounts were enclosed, showing a balance in Me9srs. Poole's 

favour to the amount of £702. The letter further said that if a 

draft had been sent forward when it ought to have gone by the 

mail leaving Sydney on the 28th of March,, payment would have been 

due in London on the 17th of July. But in order to make up in 

some measure for the delay which had occurred, the letter stated 

that Mr. Lloyd's firm would get one of the Banks to telegraph, so 

that Messrs. Poole and Co. should receive the money as soon as if it 

had gone home by a sixty days' bank draft. It appears to me 

that the letters of the 28th of February and 28rd of May are an 

exact exposition of the relative rights and duties which existed 

between the parties. If legal advice had been taken these could 

not have been put in a more • exact mode. Now I have to 

consider what has happened since. The 17th ftnd the 19th, and 

the Slst of July passed away, and this money which was trust 

ftmds has never been separated firom the general balance of the 

accounts of the Insolvent's firm. Having regard then to the decision 

in Bingham' B Cote, and the general principles of equity which the 

Court, both in bankruptcy and insolvency, has continuously upheld, 

the trust money ought to have been kept for the cestui que trust, 

separate and apart from any other moneys whatsoever. And the case 

of the Spyers applies beyond all doubt, because the general charge 

in Spyers' case was that when they were absolutely insolvent, without 

any chance of carrying on, they remitted large sums by bank bills. 

But what was the answer f These were all trust funds. They belonged 

to the cestui que trust in London ; and the handing of them over just 

before insolvency could not be considered an unjust and fraudulent 

preference. And my opinion is that, if after writing the letter of 

28th February, or that of the 2drd May last, the Insolvent had drawn 

out the trust money from his general account and placed it to the 

eredit of Poole and Co., nothing in the world could have impugned 

that,although the effect might be j^ro ^on/o to diminish his general assets. 
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In re G, A^ and that such an act would not have been fraudulent^ but meritorious. 
^^' It would have been just a paying away of money which was really not 
his own. The letter of the 28rd of May was as exactly a declaration 
of trust as if the insolvent had made it by deed poll. And if the 
£702 had been, at sequestration, put aside in a safe with the 
letter, a Court of Equity would have made the Official Assignee' 
actually hand over that particular money to the person who was 
the equitable owner of the sum. No doubt a vigilance to be aUe 
to avoid an unjust preference might have been present to the mind of 
the Insolvent, when he did not make that payment. But according 
to the principles laid down in Bingham^ 8 Case, and adhered to in Prosfs 
Case, that was a matter which according to the words of the statute 
required the certificate to be refused. At any time when £702 could 
have been withdrawn by Insolvent, and put in gold, and accompanied 
with this letter, it should have been withdrawn. That would have 
been the mode of meeting the rights of absent parties. Upon the 
second objection I am forced, by distinct authority upon the subject, 
to hold that it has been proved, and do that which the Supreme 
Court has said must be done — ^namely, refuse the certificate. As to the 
other grounds of objection, there can be no doubt that overwhelming 
misfortunes occurred to the Insolvent — the failure of Redgate and 
Sons, and failures in Queensland, having taken place just about that 
time ; and there were heavy losses both in grain and mineral trans- 
actions. While I overrule all other grounds of objection, I am bound 
to refuse the certificate on the second. 

The Insolvent appealed on the grounds that there had been no 
declaration of trust by the Insolvent ; that the sum of £702 was not 
in his hands as trustee or agent within the meaning of the Act; and 
that Messrs. Poole and Co. had not objected to the granting of his 
certificate. The appeals came on for hearing on the 26th of March ; 
but after the evidence had been read, the further hearing was ad- 
journed until the next term. 

The letter of the 28rd May relied upon by the Chief Commissioner 
in his judgment was in the foUowing terms : — " Dear Sirs, — ^We 
regret to find, that through some neglect in our office, the accomits 
for the *' Eenyon '' have not been sent forward, as they ought to have 
been, with a bank draft for the balance due to you. The fact is that 
our book-keeper has been seriously ill and away from his duties for 
nearly ten months, and our office-work has fallen into arrears in con* 
sequence. We now beg to enclose the accounts, shewing a balance 
in your favor of i6702 6s. If this draft had been sent forward when 
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it ought to have gone, by the mail leaving here on the 28th March^ in re G. A. 

it would have been in London on the 14th May^ with 63 days to I^^^- 

mature^ would have made it due in cash on the 17th July; but in 

order to make up in some measure for the delay which has occurred^ 

we shall get one of the Banks to telegraph the amount to your credit 

in London at our expense^ so that you can receive the cash before it 

would have been due^ even if it had gone home by a 60 days' bank 

draft/' 

Darky y Q.C, and Sir George Itmes for the Insolvent^ in support of Jtme 18. 
the Insolvent's appeal. To support the Chief Commissioner's deci- 
son would be carrying the law further than it has ever been carried 
by authority. The case of Ex parte Bingham (1) has been relied 
apon by the Chief Commissioner. [Faucett^ J. I have looked at 
that case and find that it does not decide this point at all.] The cir- 
cumstances there were quite different, and the Court expressly decided 
on another point. Sir A. Stephen, C.J. says in his judgment : " It 
is unnecessary^ however, to determine that the case of a factor falls 
within the particular enactment cited." But the facts of that case 
were much stronger than the present ; there^ there was a distinct act 
of fraudulent misappropriation: the Insolvent received a bill and 
discounted it for himself instead of his principal. Here, however, if 
there was a misappropriation at all, it is impossible to say when there 
was any distinct act of misappropriation. It was not when Lloyd 
paid the money into his own account in December, for then there 
were negotiations going on under which he might have had to pay it 
all away for the purchase of wheat in Adelaide. Nor could there have 
been any act of misappropriation after the letter of the 28rd of May, 
because from that time Mr. Lloyd was under advances by the Bank 
of New South Wales; his overdraft was considerable : and neither 
Poole's money nor any other money was standing to his credit. Be- 
sides, after that date he could not have paid Poole without borrowing 
the sum from the Bank of New South Wales, and then he would have 
come within another part of the 18th section, viz., contracting a debt 
without reasonable expectation of having means to pay it. The next 
easedted by the Commissioner in Prosfs Oase (2). The Insolvent 
Prost was guilty of actual fraud. In the Commissioner's judgment 
it is pointed out that he had prepared an incorrect balance-sheet, and 
had forwarded some bills, known to be worthless, as payment for a 
eonsignmant. Besides these, a clear misappropriation was made with 
the knowledge by the Insolvent of the actual insolvency of his firm. 

(1) I.8.C.R., 278. 

(2) S.M.H., 22nd May, 1866, and 6ih Angiut, 1866 ; not nported. 
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In re G, A. In Spyers^ Cag6 (3) too^ there were other grounds for refiising the 
Llotd. certificate, and, on appeal, the full Court only suspended the certificate, 
without going into the question whether there had been a misuse of trust 
funds. Ew parte Damford (4) and Ea parte Johnson (5) shew that 
the Insolvent acted rightly in carrying on his business after he became 
embarrassed, in the hope of securing better results for his creditors. 
In Frost's Case and Bingham's Case there was actual embezzlement ; 
but a mere nonfeasance, such as the omission to remit, cannot con- 
stitute the offence aimed at in section 18. This was not a case of 
trustee and cestui que trust at all ; the only relationship was that of 
debtor and creditor. Poole and Co. have proved on the same footing 
as other creditors. Indeed, they could not have done otherwise, for 
this case is not like Pennell v, Deffell (6) or Frith v. Courtland (7), 
where there was a specific appropriation, and the trust funds could be 
followed. The letter of the 28rd of May is not a declaration of trust 
at all ; it is a mere statement of accounts. [Faucbtt, J. Does it 
not admit that Lloyd has j£702 of Pooles' in his hands ?] No, it 
only means that he owes them j£702. This is a penal enactment, 
and a mens rea is absolutely essential to constitute the offence. 

Owen and C. J. Manning for the Respondents. The Court has 
nothing to do with the question whether the Oriental Bank was an 
injured party. Any creditor has a right to bring the facts before the 
Court, and if acts are proved coming within the section, the Court 
has no discretion. The English Bankruptcy Acts and the English 
decisions are inapplicable, as there is no such provision in the English 
Acts. The cases of Ex parte Domford and Ex parte Johnson have 
nothing to do with this objection, but were referred to by the Chief 
Commissioner in dealing with other points of the case. Particular 
attention ought to be given to the wording of the Act. The words 
are : '' or where he shall have unlawAilly expended for his own benefit 
or appropriated to his own use any trust funds, or other property, of 
which he shall at the time have had the charge or disposition as 
trustee or as an agent only.'' It is contended that the section only 
applies where there is an express trust. But the terms seem to have 
been studiously made as wide as possible, so as to include every fund 
which comes into the hands of the Insolvent and which belongs to 
other people. If a person having moneys in his hands belonging to 
others, deals with them as his own in any way, he comes within the 

(3) S.M.H., 29th May, 1867, and 2nd (5) 4 D.G. and Sm. 
July, 1867 ; not reported. (6) 23 L.J. Ch. 115. 

(4) 4 D.G. and Sm. 29. (7) 34 LJ, Cb. 301. 
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section. Besides^ a Court of Equity applies exactly the Bame principle In re G. A. 

to a factor as to any other trustee. In Lewin on Trusts (8) the rule 

is laid down as clear ''that, in the case of a bare trust, the property^ 

whether real or personal, will not vest by the bankruptcy in the 

assignees even at law. And the proposition applies, not only to 

express trustees, but also to trustees virtute officii, as executorsj 

faetars, &c.'' This shews that the Bankruptcy law makes no distinct- 

tion between agents and trustees. In Taylor v. Plumer (9) Lord 

EUenbcrough says : — ''The argument which has been advanced in 

favour of the Plaintiffs, that the property of the principal continues only 

so long as the authority of the principal is pursued in respect to the 

order and disposition of it,, and that it ceases ^en the property is tor- 

tiously converted into another form for the use of the factor himself, is 

mischievous in principle and supported by no authorities of law/' 

But that is precisely the contention on the other side here. [Sib W. 

Manning, J. It would seem to follow from your argument that 

every consignor is to have a preferential right to be paid in full.] 

Spyers^ Case shews that he is so entitled. Then it may be said that the 

money being paid into Lloyd's general account, lost its character of 

trust funds. But Pennett v. Deffell answers that argument. That 

case shows clearly that when trust funds have been paid into a bank 

with the trustee's private moneys, the Court will disentangle the 

account and award the trust moneys specifically to the cestui que trust. 

We say that Spyers^ Case and Prosfs Case exactly apply. If Lloyd 

did not know in May that he was actually insolvent he knew that he 

was in embarrassed circumstances ; in fact that could have been his 

only reason for not remitting the money. 

Darley, Q.C in reply. The relationship of trustee and cestui que 
trust did not exist between Lloyd and Poole and Co. It was simply 
a case of debtor and creditor. [Faucett, J. How can you file a 
bill against an agent for an account, unless he is something more 
than a debtor ? Must it not be because he is regarded in Equity as 
a trustee f] He may be so regarded for some purposes, but we 
contend that this section must be construed strictly, and the word 
" trustee'^ limited to express trustees. The " agent '' mentioned in 
the section is an agent of a different kind. He is one appointed for 
a special purpose. The other side has not pointed out what was the 
act of appiopriation. [Faucett, J. Assuming these funds to be 
trust-funds, would not the drawing of cheques against the account 
have been an appropriation f The ^700 must have gone out in 

(8) p. 193 ; 5th Ed. (9) 3 M. A; S. 574. 



126 StJMlEME COtJET EESOi'te. tf. 8. 

In re G. A. pa3naient of some of those cheques. Sib W. Manning, J. Does 
^^^^^' he not say in May, " I have the money belonging to Poole and Co. -, 
I ought to pay them and I can pay them ; it is in my hands as 
agent ; but it suits me better to use it in my business V Is not that 
a misappropriation f] This is a case in which it is impossible to 
discover any fraud. There is nothing but misfortune. The Court 
is asked for the first time to put this case in the same category as 
Bingham's and Frost's, where fraud was clearly proved. [Faucett, J. 
It is distinctly charged here that the letter of the 23rd of May was 
not band -fide, but was written with the intention of putting off 
pa3na^ent.] There is no evidence to shew that it was not a perfectly 
honest letter. 

The points raised by the cross-appeal were also argued at some 
length, but at the dose of the argument, the Court intimated that 
the first objection could not be sustained, as the discounting of a 
- smaller bill given in renewal of a larger one could not be looked upon 
as the contracting of a debt without a reasonable expectation of being 
able to pay it. The real effect of the transaction was not to create a 
new debt, but to reduce an old one. As to the other points the Court 
took time to consider. 

JtUyTS. Faucett, J. This is an appeal by the insolvent, Mr. George 
Alfred Lloyd, against the decision of the Chief Commissioner, 
who refused to grant him a certificate of conformity on the 
ground that he had unlawfully expended trust funds for his 
own benefit, within the meaning of s. 18 of 7 Vic, No. 19. The 
appeal is opposed by the Oriental Bank Corporation, a creditor in the 
estate. There is also a cross-appeal by the Oriental Bank Corpora- 
tion against the Chief Commissioner's decision, the Bank contending 
that the Chief Commissioner ought to have refused to grant the cer- 
tificate on other grounds in addition to that on which he acted. Mr. 
Lloyd, who had been trading as 0. A. Lloyd and Co., voluntarily 
sequestrated his estate on the 20th of August, 1878. In the balance- 
sheet to his schedule Mr. Lloyd estimates his total debts and claims 
at £131, 641 Os. 8d., and the total value of his assets at £126,546 
16s. 7d., thus leaving a deficiency of £5095 4s. Id. Mr. Lloyd 
further estimates the value of his property under mortgage or other- 
wise preferentially charged at £116, 932 18s. 4d., and the amount 
of such mortgages and charges at £110,526 6s. lOd., thus leaving a 
surplus in the value of his securities of £6406 lis. 6d. above the 
debts Mcured. He then estimates the total amount of unsecured 
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debts at j620,880 6s. 4d., and the amount of assets available for in re G. A. 
unsecured creditors at £10,027 18s. 8d. The Official Assignee of the ^^^• 
estate reports on the 19th February, 1879, that he has paid a divi- 
dend of eightpence farthing in the pound, and that he was about to 
collect further assets, which he expected would produce further divi- 
dends of probably four shillings in the pound. It will thus be seen 
that the amount of the insolvent's liabilities at the time of his seques- 
tration was very large, and that the amount of his assets — ^making 
every allowance for any over-estimate, and notwithstanding the small 
amount realised by the Official Assignee — must also have been very 
considerable. It is thus Inanifest that his commercial transactions 
were very large. I have, however, mentioned these circumstances 
merely for the purpose of showing the importance of the case. 

During the argument we expressed our opinion that the several 
objections taken on the cross-appeal were not supported ; and it is un- 
necessary to repeat the reasons we then gave. I shall therefore come 
at once to the insolvent's appeal. In doing so it is necessary to set out 
the facts of the insolvent's transactions with Messrs. Poole and Co., 
of Liverpool, England, in reference to which the Chief Commissioner 
refused to grant the certificate. This transaction commenced with a 
letter from Messrs. Poole and Co. to Messrs. Lloyd and Co., dated 
the 23rd of August, 1877, by which the ship ^'Eenyon '' was consigned 
to Mr. Lloyd^s firm in Sydney. After mentioning the terms as to 
commission that had been arranged with Mr. Lloyd's house in Lon- 
don, and other matters connected with the business of the ship, the 
letter proceeds : — '^ The freight payable abroad is d£l720 9s. Id., 
which please collect and apply to disbursements, letting Captain 
Cawse have what he may require for the crew and his own small pri- 
vate wants, and remit us the balance in bank bills, or place same 
against invoice of coals, should we decide to purchase, and, in which 
case, should you be short of funds, we must ask you to value on us at 
usance for any difference.'' Another letter from Poole and Co., dated 
the 29th of August, 1877, and sent via Brindisi, merely confirmed 
the instructions contained in the former letter. The '' Eenyon" arrived 
in Sydney on the 17th of October, 1877, and Mr. Lloyd collected and 
received the freights, and made disbursements as directed by Poole 
and Co.'s letter of 23rd of August, 1877. According to Mr. Lloyd's 
evidence, the money on account of Poole and Co. was received by 
him in November, 1877, and the disbursements were made in Decem- 
ber, and the accounts were made up in March following. This 
evidence is substantially supported by the '' account current," which 
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/n re G. A. is in evidence. The moneys thus received were placed by Mr. Lloyd 
^^^^^' in his own bank to his own acconnt, and were not placed to a 
separate account. Some letters of Mr. Lloyd's that are in evidence^ 
are chiefly taken up in advising that he should be allowed to purchase 
a cargo of wheat for the " Kenyon.'' But in that of the 24th November^ 
1877> he says: — ''You have not given us in your telegram the 
necessary authority to draw^ unless it is contained in the word which 
we cannot decipher^ and we can draw without it, because we have 
sufficient margin with the funds in hand, and the bills of lading free 
of freight/' &c. And in a letter of 28th of February, 1878, after he 
had learned that Captain Cawse had been ordered to take in ballast 
and go to Calcutta '' seeking,'' he says, that he will risk sending 
another telegram asking for authority to load the ship. He then 
again says : " We should have no difficulty whatever with the funds 
in hand as a margin, in drawii^ upon you at ninety days sight for the 
cost of the cargo," and adds, '' In case you do not, we shall immedi- 
ately remit the balance in our hands by a bank draft on London." 
Mr. Lloyd must have known within a few days after this, that he 
would not be authorised to purchase a cargo, and that he had no fur- 
ther disbursements to make. Li fact, the ship sailed for Calcutta. 
Lastly, we have Mr. Lloyd's letter of the 28rd of May, 1878, in which 
he says that " the accounts for the ' Kenyon ' have not been sent for- 
ward as they ought to have been, with a bank draft for the balance 
due to you." To account for the delay, he says that his book-keeper 
had been seriously ill and away from his duties for nearly two monUis, 
which caused his office-work to fall into arrears. He at the same 
time encloses the accounts, showing a balance of j£702 6s. in favour 
of Poole and Co. But, instead of then remitting the amount, either 
by a bank draft or in any other way, he says that if he had sent the 
amount by bank draft when he ought to have done, namely, on the 
^th of March, the draft would be due in cash in London on the 17th 
of July, and that to make up in some measure for the delay, he would 
get one of the Banks to telegraph the amount to the credit of Poole 
and Co., in London, at his own expense^ so that they might receive 
the cash even before it would have been due, if sent by a sixty day's 
draft. Mr. Lloyd did not remit the amount in any way, but used it 
m his own business. Under these circumstances, we have now to 
determine whether the Chief Commissioner was right in refusing to 
grant the usual certificate to Mr. Lloyd* 

Several objections were taken on behalf of Mr. Lloyd to the Chief 
Commissioner's decision. One is, that Poole and Co. offered no 
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objection to a certificate being granted. But section 20 of 7 Y., Tn re G.A^ 
No. 19, gives not only the insolvent or the assignees, but also ^^^^« 
'' any creditor,'' a right to appeal against the Chief Commissioner's 
decision, and the decisions of this Court on this point are too 
nmnerous to allow the right of a creditor who has proved in the 
estate to take part in an appeal to be questioned. He has clearly 
an interest which entitles him to interfere. In some cases indeed, 
where a creditor, in reference to whom the insolvent's conduct is 
impeached, does not object to a certificate being granted, that cir- 
cumstance may possibly be taken into consideration in determining 
the honesty of the insolvent's conduct. Beyond that, it cannot 
go. The other objections, though differently expressed, are the 
same in substance, and they amount to this, that the Chief Com- 
missioner was wrong in holding that Mr. Lloyd's conduct in the 
transaction with Poole and Co. came within s. 18 of the Act. It is 
said that the part of the section which is in question, is punitive, and 
must be construed strictly. All insolvent statutes are intended to 
confer certain benefits on debtors who have become insolvent through 
adverse circumstances, and without dishonest or reckless conduct in 
the management of their business, in a word, without any fault on 
their part. But those statutes at the same time provide that if an 
insolvent debtor has been guilty of certain acts which are specified, a 
certificate shall be granted to him only under certain conditions ; and 
if guilty of certain other acts, also specified, a certificate shall be 
altogether refused. Those portions of the statute which prevent an 
insolvent debtor from obtaining a certificate may, inasmuch as they 
deprive him altogether of the benefit of the statutes, be considered as 
punitive, and those portions which allow him to obtain a certificate 
under conditions, may also be considered as in a less degree punitive. 
But, however this may be, I am quite prepared to hold that those 
matters on account of which an insolvent debtor is to be deprived 
absolutely of his certificate must be clearly established both in fact 
and in law. With this view of what the statute requires, I have 
given a great deal of consideration to this case — a consideration 
which it deserves, not only from the large transactions in which the 
insolvent had been engaged, and from the favourable report made 
with respect to his general conduct by his official assignee, but also 
from the great importance of the questions that have arisen as affect- 
ing the conduct of commercial men. I have also had the advantage 
of aeveral conferences with his Honor Sir William Manning. 

When Mr. Lloyd received the moneys in November, 1877, he placed 
d4 
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In re Q. A. them. 88 I have said, to his own account in his own bank, thna 
^'^' mixing them with his own money, and using them as his own. It 
was contended that this was done in breach of his trost, or in viola- 
tion of his duty as an agent. But during the argument we intimated 
that we did not agree in this view ; and, although as an agent to 
receive money, it might in strictness be— and I think it was — his 
duty to keep the moneys of his principal separate and apart from Ids 
own, yet, considering the terms of Poole and Go.'s letters of the 23rd 
of August, according to which Mr. Lloyd might have been called 
upon to make disbursements before he had received any moneys — 
as from the account current referred to would seem to have been the 
case, — and, further, that he might have had to advance money for a 
cargo of coal, I do not see anything wrong in his placing the moneys 
thus received to his own account in his bank, and drawing against the 
same account for disbursements on account of Poole and Go. Besides^ 
we are entitled to look to the usual course of business amongst mer- 
chants in such matters. And, although we have no evidence on the 
subject, I cannot doubt that merchants here, who are engaged in 
large and numerous transactions and have many consignors or princi- 
pals to deal with, ordinarily adopt the course pursued by Mr. Lloyd, 
and do not open separate accounts in their banks for every agency 
transaction in which they are engaged, whether the agency be merely 
to collect and remit money, or to sell goods on commission and remit 
the proceeds. The consignor too, who is abroad, must be supposed 
to deal with his consignee here according to the practice usual amongst 
merchants here. I am not, therefore, prepared to say that Mr. Lloyd 
is to be censured for thus mixing the money of Poole and Company 
with his own as he received them, and certainly I see nothing fraudu- 
lent or savouring of fraud in his doing so at a time when he was, so 
far as we can see, in good credit, and had the command of means. 
Further, I am not prepared to censure Mr. Lloyd for retainmg the 
balance that was due to Poole and Co.— ^md I will add, keeping it 
mixed with his own money — so long as he had a reasonable expec- 
tation of receiving authority to purchase a cargo of wheat. That 
expectation, however, ceased in March; and, the balance having been, 
at that time at all events, actually ascertained, it was clearly his duty 
then to have remitted the money. He himself says, in his letter of 
28rd of May, that he ought to have remitted it by bank bill by the 
mail which left on the 28th of March. Taking that date, I cannot see 
how it can be questioned that from that time he held in his hands the 
sum of £702 6s., which he ought no longer to have held, and that he 
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held that sum for Poole and Co.^ to whom it belonged. I have already In re Ot. A. 
pointed out that Mr. Lloyd in his letter of 24th of November speaks of ^^^^^"^' 
" the funds in hand^" and again^ in his letter of 28th of February^ he 
uses the same expression '' the funds in hand/' and also speaks of 
''the balance in oxu* hands.'' Can it be doubted that the money 
which he thus spoke of^ and which in the letter just referred to he 
promised to remit by a bank draft, and which in his subsequent 
letter of the 28rd of May, he promised to telegraph a credit for, to 
London, was held by him as the money of Poole and Co. Still I am 
prepared to go a step further in Mr. Lloyd's favour. I do not ques- 
tion his statements that through the illness of his book-keeper, who 
it appears subsequently died, the business of his office had got into 
arrears. And I am willing to take his excuse on that ground as 
sufficient to account for his not having remitted the money in March, 
and even for the further delay in doing so up to May. But from that 
time the matter assumes a different aspect. From that time I see no 
excuse for not remitting the money. If he wished to make up for the 
delay, for which, although caused by accident, he was responsible, 
why not at once remit by a bank draft at sight f Why, instead of 
doing so, does he assume the position of a debtor, as it was contended, 
promising to pay at a future day, with the consequent risk of not 
being able to pay at that day? But further, assuming that his 
promise was made in good faith, why did he not telegraph a credit to 
London as he had promised f If indeed, between the 23rd of May 
and the middle of July, he had unexpectedly become insolvent and 
unable to remit the money, there might be some excuse or mitigation, 
although no legal justification. But this was not the case. For dur- 
ing June he had funds available for other purposes, and we find him 
carrying on his business certainly to the end of July, and he tells us 
that he thinks all bills either drawn by him or endorsed by him were 
paid up to a day or two before the 9th of August. More than this — 
when Bright Brothers, the agents of Poole and Co.^ applied to him 
for pa3na^ent of the money on the 24th of July he promised to pay 
in a day or two — ^he promised to remit the money. But he tells us 
that at that time he had means to pay the amounts due to Poole and 
Co. other than by advances from the bank. Now, I do not think we 
ought to hold a person liable, under that clause of s. 18 which is in 
question, for the mere negligent omission to do an act which he ought 
to have done. There must be an intentional wrongful expenditure of 
money for his own benefit, or an intentional wrongful appropriation 
of property to his own use, which he had no right so to expend, or so 
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In re G. A. to appropriate, to make a person liable under the clause. The non- 
^^""^* pa3na^ent of money, for instance, even though it be trust money, is not 
the offence contemplated. But the non-payment, after the repeated 
promises to pay, followed by the eventual inability to pay, is evidence 
that the money has been unlawAilly expended — ^which is the matter 
that constitutes the offence. Now in March, as I have said, Mr. 
Uoyd ought to have remitted the money. That, it appears to me, is 
about the strongest way of saying that it ought to have been separated 
from his own money. But I think it is of very little consequence, 
either in point of fact or in point of law, whether he then separated it 
or not. So long as he had funds in his bank sufficient to cover the 
amount due to Poole and Co., he must be considered as having money 
of Poole and Co. to that amount in his hands. But passing, for the 
reasons aheady given, to the 23rd of May, whether his promise to 
telegraph a credit to London was, when he made it, made in good faith 
or not, I see no ground for supposing that the omission to telegraph 
took place from negligence. On the contrary, having had the means 
to remit up to the middle of July, when the credit ought to have 
reached London, and having still had the means to pay up to the 24th 
of July, when Bright Brothers first applied to him, I think no reason- 
able man can doubt that he did not keep his several promises to pay 
because he found it convenient to use the money. Mr. Lloyd's coun- 
sel, while contending that he was not bound to separate Poole's 
money from his own, said — if I understood the ai^ument — ^that if he 
had done so in July the withdrawal of so large a sum from the bank 
at that time might have affected his credit with the bank, and possibly 
cause a stoppage of his business. It seems to me, however, that such 
an argument is calculated to throw a serious doubt upon the honesty 
of Mr. Lloyd's promises. But the argument is to some extent 
answered by the fact that Mr. Lloyd was making payments all along 
from May to the end of July, and for some time in August. Not- 
withstanding all this, it has been strongly argued that Mr. Lloyd 
never held the j£7Q2 6s. in trust for Poole and Co., but that he was 
merely an ordinary debtor for that amount. And, amongst other 
cases, the case of Foleif v. HiB (1) was referred to. That case shovrs 
the position of a banker towards his customers, which is well known. 
According to the practice of bankers the customer's money when 
lodged with a banker is treated as, and becomes, the banker's money^ 
and is no longer the customer's money. The banker trades with it as 
his own^ and makes whatever profit he can by it, for which he is in no 

(1) 2 H.Ii. 28. 
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way responsible to the customer. He thus becomes merely a debtor /n re Q. A. 
to the customer as for money lent^ with the superadded obligation to ^^* 

honour the customer's drafts so long as the account is in &vour of 
the customer. But when a person holds money not in his own rights 
but solely for and on account of another^ having no right or authority 
to use it for his own purposes^ or to make a profit for himself by it, 
but being, either by his instructions or his position, bound or under 
a duty to hand it over to the person for whom he holds it, or to apply 
it as that person directs, such person may be called an agent, but it 
seems to me he is clothed with a trust, and he holds the money as a 
trustee. Further, I think a person, who at one time is merely an 
ordinary debtor, may by a change of circumstances, such as a declara- 
tion of trust, either formal or informal, become a trustee. Now, how- 
ever justifiable Mr. Lloyd's conduct may have been up to March, when 
the accounts were finally made up, and the balance ascertained, from 
that time surely he had no right to use the money, he had nothing 
further to do than to remit the balance. His letter of the 23rd of May, 
however it may excuse the delay, clearly states his duty in this respect, 
and amounts in substance to a declaration that he held the balance of 
£702 in trust for Poole and Co. From that time, at all events, he, in 
my opinion, ceased to be merely a debtor, if he ever was in that 
position, and held the money in trust. And that he expended the 
money in his own business, and for his own benefit, there can be no 
doubt. Does he then come within the clause in s. 18 f That clause 
may-— re^Ubufo singula singuUs'^Teter to two kinds of acts, either of 
which will deprive an insolvent of his certificate — ^first, if he shall 
have unlawfully expended for his own benefit any trust funds : and 
secondly, if he shall have appropriated to his own use other property 
''of which he shall at the time have had the charge or disposition as 
trustee or as agent only,'' as if the latter words were descriptive of 
the words "other property," and not of the words "trust funds," 
which might be considered as complete in themselves. I believe, 
however, they have been usually construed as applicable to both. 
And I think the Legislature by using the words " as trustee or as 
agent only," although possibly in strictness of construction applicable 
only to the words "other property," has clearly indicated that it 
meant by "trust funds " such funds as were held in the same way as 
" other property " described in the clause. There is no intelligible 
reason why a distinction should be made, or why the former expres- 
sion should be restricted to the higher sense in which it is so often 
used in Equity proceeding. But if it must be so restricted| then 
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In re G, A. money held by a person as agent only must come within the designa- 
tion of other property. I am of opinion that Mr. Lloyd has, both 
in fact and in law, come within the provision in question. But, 
farther, the transaction with Mr. W. Thompson, of Dundee, was 
referred to. In its circumstances, this is very similar to the transac- 
tion with Poole and Co. Some goods of Mr. Thompson were placed 
in Mr. Lloyd's hands for sale. He with difficulty sold them, and 
obtained the proceeds, amounting to £423. The iUness of his 
book-keeper caused a delay in this case also. But in June, although 
having, as he tells us, sufficient means to remit the amount, he does 
not do so, but writes to Mr. Thompson promising to send a credit by 
wire so as to reach London as soon as a bank draft, if sent when it 
ought to have been, would be due. This would be about the 5th of 
August. But by that time he had sustained heavy losses. In the 
meantime he had used the money in his own business and it was 
lost. Now, if I had any doubt as to the correctness of the view I 
have taken of Poole and Co/s matter, yet, considering the general 
conduct of the insolvent in reference to that matter, and also in 
reference to Thompson's matter, I am of opinion that, under the 
terms of section 17 of the Act, it would still be our duty to refuse a 
certificate. But I prefer to rest my decision on the former ground. 
I have only to add that, while it is our duty in the first place to act 
with the fullest regard for the interests of the creditors, who have 
lost so much by this insolvency, as well as of others who may be 
engaged in similar commercial transactions, stiU, when I consider, 
not merely the very large business in which Mr. Lloyd was engaged, 
but also, the very large amount of property which he had actually 
invested in his business, and that all that property has, so far aa we 
can see, been absolutely swept away from him, I do not think that I 
am going out of my way in expressing my regret that the result of 
the best care which I have been able to bestow upon this case, is 
adverse to his appeal. I am of opinion that both appeals must be 
dismissed with costs. 

Sib William Manning, J. It appears to me that the transaction 
with Messrs. Poole and Co., as initiated by their letter of 21 st 
August, 1877, and confirmed by subsequent correspondence, con- 
stituted Mr. Lloyd an agent for them, and therefore a trustee in a 
qualified sense. He was not strictly a factor, but was an agent with 
the simple duty of collecting his principals' freights and paying there* 
out the ship's disbursements, and then of applying the balance either 
in remitting the money to the principals or expending it to their oae 
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as they might direct. The primary duty was to remit, but in this In re Q, A. 
case it was made subject to the contingency of their authorising the ^"^^^^ 
different appropriations which were spoken of in the correspondence. 
That contingency had reference first to the purchase of coal, and 
afterwards of wheat, for loading Messrs. Poole's ship ; and so long as 
any question remained as to such purchases, the obligation to remit 
was in suspense, and the immediate duty was to hold the money safe 
for the appropriation, if determined on. But upon the final abandon- 
ment of the contingency, and the departure of the ship, the duty to 
remit became absolute and immediate. Previously to this, pending 
the uncertainty as to the amount of disbursements for the ship, it 
oonld not be said that Mr. Lloyd held any specific sum for Messrs. 
Poole and Co. ; but so soon as he knew that the disbursements had 
been completed, the exact balance existed as a fact and must have 
been ascertainable without difiBculty ; and from that moment it was 
m Mr. Lloyd's hands as agent only, and was not applicable to any 
nse of his own, or to any purpose whatever, except those of meeting 
the stated contingency on Poole and Co.'s behalf, or of remitting to 
them, as the event might require. It was urged in argument that 
Mr. Lloyd had from the first brought himself within the 18th section 
of the Insolvent Act, by mixing up these freight moneys with his 
own at his bank, and without other discrimination than by entries 
to Poole and Co.'s credit in his own books. But I cannot concur in 
this extreme proposition ; nor can I even say that the course was in 
any degree commercially reprehensible,— if the fiact were that Mr. 
Lloyd had at that time no ground for apprehending that the frmds 
would thereby be placed in jeopardy ; and this I am bound to assume 
upon the evidence and report placed before us. I may indeed suspect 
that the disastrous mining ventures in which he had previously been 
engaged, and the extensive and hazardous speculations in wheat and 
floor, in which he had more recently embarked, must already have 
created a state of affairs which demanded a complete isolation of 
agency matters fr^m his own general concerns ; but these are 
suspicions only and cannot legitimately be acted upon. Upon 
ordinary principles no man should mix the money of another, of which 
he is trustee or agent, with his own ; but this was not a ease of 
ordinary agency or of strict trust in the sense contended for in the 
argument. It was a mercantile agency, and therefore subject to the 
usages of merchants engaged in this class of business, and I take it 
to be the practice to put moneys received under such agencies to the 
agenfa general credit at his bank, and to separate them only in his 
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In reG.A, aocounts. Indeed it would^ I should say, be vastly mconvenieiit finr 
^^* large agency firms to keep the money of each of their numerooa 
constituents actually separate, prior to the proper time or times for 
partial or fall remittances. Such a practice would load the banks 
with deposits, not bearing interest, so long as the agencies were 
unripe for remittances. It might indeed give more absolute safety 
to principals, but it would be embarrassing to the operations ol 
commerce, and involve losses of interest for the benefit only of the 
banks, and would be inconsistent with that spirit of confidenee 
between merchants which is of the essence of foreign trade. It, 
however, suffices to say that Messrs. Poole and Co. have not in any 
way indicated that they contemplated a separation of their funds from 
the moment of their receipt, item by item ; and that Mr. Lloyd also 
might without commercial irregolarity, and certainly without dis- 
honesty, assume the right to place them to his general credit and to 
keep them there, so long as he had grounds for confidence that they 
would be in no peril. I do not even think that it was imperative on 
him to separate the balance when ascertained, but pending the 
contingency, because it formed part of the contingency that in the 
event of wheat being procured for the ship, he should draw on 
Messrs. Poole and Co. for so mudi of the cost as the balance in hand 
should be insufficient to meet, and he would thus have become 
involved in a liability on the bills in the event of their return 
dishonoured. For these reasons I consider that Mr. Lloyd is 
absolved from the charges preferred against him up to the time when 
all question ceased as to whether the fund might be required 
towards the purchase of a cargo. The contingency was, however, 
completely at an end towards the close of February, or some time in 
March; and thenceforward no ground remained for keeping Poole 
and Co.'s money mixed with Mr. Lloyd's own, and involved in the 
risks of his general concerns. I will not say that it should thereupon 
have been separated and kept apart, because the unmistakable duty 
was not to keep the money in hand at aU, but to obtain a bank draft 
at once in favour of Poole and Co. and forward it by the first of the 
numerous mails which were available. And not only was this duty 
clear, but it was distinctly recognised; for it appears that the 
accounts were made up to the 28th of March, and that an entry was 
then made to the debit of Poole and Co. for exchange on an intended 
bank draft for their balance ; and farther we find Mr. Lloyd 
admitting in his letter of 23rd of May that the money ought to have 
been sent by a draft of 28tb of March. The debit for the exchange 
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which I have mentioned appears to have been subsequently canceDed, InrtG.A. 

bat this makes no difference from my point of view. It is said that ^^* 

the non-transmission of the money between March and May was 

occasioned by Mr. Lloyd's bookkeeper being ill and absent ; but I 

rq;ret to be unable to attach much weight to this plea. As already 

shown, the aeoount could have been easily balanced, and was in fact 

so balanced, in March ; and it is obvious from the correspondence 

that Mr. Lloyd must have been personally familiar with all the 

circumstances of the case. Therefore I cannot seriously doubt that 

he must have been, as he was bound to be, aware of the balance, and 

of the omission to remit in due course. But granting that the 

discovery of this fact was unexpectedly made in May, it should have 

led to so much the more promptness in making the remittance at 

that time. It was then quite possible even to neutralize the loss of 

time and interest by sending a draft at sight instead of at sixty days 

according to the usual course ; and this certainly ought to have been 

done. On the 28rd of May, at all events, if not before, Mr. Lloyd 

was fully aware of his obligation then to remit ; and it was urged 

against him that if there could have been any question as to his 

being a '^trustee'' up to that time, his letter put an end to it by 

reason of its amounting to a plain '' declaration of trust " as between 

specific parties, for a definite time, and under an acknowledged duty 

to remit. Such in fact it was ; but I do not see that the declaration 

carried the trust much beyond what the general facts of the 

case establish independently of it. For the reasons stated I am 

satisfied that there was a clear trust and duty on Mr. Lloyd's 

part in May, and even in March ; but the question remains, 

whether the trust or agency was such as to come within the 

meaning of the 18th section of the Act 7 Vic, No. 19, that is to say^ 

whether within that meaning the money in question constituted 

''trust funds or property of which the insolvent had the charge or 

disposition as trustee or as agent only;" and if that question be 

determined in the affirmative, the further inquiry arises whether there 

was in this case any act done by the insolvent which amounted to 

such an '' unlawful expending for his own benefit or appropriation to 

his own use '' as the section contemplates. Both questions are open 

to difficulty by reason, particularly, of the punitive character of the 

enactment, and the consequent duty of the Court to construe it with 

great caution. During the argument, I entertained no doubt that 

there was, in a general sense, a trust and agency in respect of Poole 

and Co.'s money; but whilst I denied on the one hand the extreme 
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In re G. A. proposition that it was a trust of such a eharacter as to earmark the 
^^^^' money, and to take it preferentially out of the general estate ; and, 
on the other, the equally extreme proposition that this was merely a 
case of debt and non-payment, — ^yet I did not feel quite convinced 
that the enactments did not contemplate a more express trust than 
was disclosed in this case. And so, in like manner, it was not dear 
to me that the unlawful expenditure or appropriation must not be by 
some distinct and affirmative act of malversation, rather than by the 
somewhat negative breach of duty committed in this case. On the 
first question I have now arrived at the conclusion that the fiind was 
a *' trust Amd or property in the Insolvent's charge or disposition as 
trustee, or as an agent,'' within the meaning of the enactment. 
In arriving at this determination, I first ask myself what else was it f 
and I can find no answer. I also bear in mind that the Insolvent 
Act had no special reference to strict trusts, but must have had 
widely in view the ordinary transaction of business and very 
generally those of persons engaged in trade. Then, it appears to me, 
that the words '' or as an agent only," and even the words '^ of which 
he had the charge or disposition,^' import that the enactment vras 
intended to have a much wider operation than it would have if we 
confined it to express trusts, such as were the subject of the Equity 
dedsions to which we were referred. Perhaps if we were to expound 
the clause under a very narrow criticism, we might sever the words 
so as to make them read thus — ^' trust funds of which the Insolvent 
had the charge as trustee,'' and ''property of which he had the 
disposition as agent only;" but I am not disposed to take that view. 
I read the clause more comprehensively, and am of opinion that the 
fund and the person in this case are within the broad meaning of the 
enactment. Upon the second question I had a greater amount of 
difficulty. During the argument I doubted whether, on the assump- 
tion that the original admixture of Poole and Co.'s freight money 
with Lloyd's own funds, was clear of the enactment by being 
sanctioned by the usages of trade and by the probable understanding 
of the parties, it could be said that Mr. Lloyd's subsequent omission 
could be r^arded as a sufficiently affirmative act of expenditure 
or appropriation ; but I now think (though still with some little 
hesitation) that the case is sufficiently within the misdiief to which 
the enactment was addressed and within its spirit or true meaning. 
We find that in March the balance was ascertained, and that the duty 
then to remit was absolute, and that in May the duty and its breach 
were admitted, though the latter was sought to be excused up to that 
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date. Why was not this duty performed in March^ or at latest in In re O. A. 

May f It was not that Mr. Lloyd could not have remitted the money ^^'^^- 

in either monthj or between those dates, if he had thought fit to do 

^ ; for it is stated in evidence that he had the means at his command. 

Therefore there was the clear duty and the ability to discharge it ; 

but nevertheless the money available for the purpose was retained by 

him for his own usci and was ultimately swallowed up in the vortex 

of his affidrs. As I have already said he could have done perfect 

justice in May, by sending them a bank draft at sight; but, instead 

of so doing, he took upon himself to substitute an unauthorized and 

speculative promise to send the money by bank telegram in July. 

The matter might be put into Mr. Lloyd's mouth in some such words 

as these : — ** I have £702 6s. belonging to Poole and Co., which I 

have received as their agent, and which is ripe for remittance ; and 

I know it ought to have been remitted in March, and that it is my 

duty to send it home now with exemption from the loss of interest 

during the undue detention. I am also able to send it if I choose, for 

I have the means at my command ; but I will not do so because I have 

other engagements, and it will suit me better to keep the money, and 

use it for the present in my own general concerns. Therefore I will 

put off the payment to July, in the hope that I shall then be able to 

remit by tel^ram.^' Li this way he used Messrs. Poole and Co.'s 

money during that interval, and exposed it to all the risks arising out 

of his previous losses and his current adventures. He may have had 

a sanguine confidence in his prospective ability to send the money 

two months later ; but I cannot believe that the reverses which are 

said to have come in July had not cast some shadows before them, 

nor that this very irregular and unauthorized course of Mr. Lloyd's 

would have been adopted if he had not been fearfril lest the sending 

away of Poole and Co.'s money should precipitate his own fall. In 

this view we are confirmed by what Mr. Lloyd did with reference to 

the money of Mr. Thompson of Dundee. In that other constituent's 

case he pursued precisely the same course, at about the same time, 

under almost similar circumstances. In both cases the result to the 

oonstitaents was the loss of their money; and we may strongly infer 

that the two amounts were needed to keep up Mr. Lloyd's commercial 

position tmtil it should take some more favourable turn. This view 

of the case forces me to the conclusion that in May, if not in March, 

there was a deliberate retention and use, expenditure, or appropriation 

of Poole and Co.'s money for Mr. Lloyd's own commercial purposes ; 

and having already held that the money constituted a ^* trust fund/' 
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In re Q. A. in respect of whicli he was '' a trostee or agent only/' I must hold 
^^^^^' that the Chief Commissioner was right in his decision^ and that it 
must be sustained. Bat apart from the strict view of the questions 
under section 18 of the Act, I think we are bound to look to the 
propriety of Mr. Lloyd's conduct as bearing in a more general way 
upon his title to a certificate : In re Bingham. We have con- 
sidered the evidence accordingly, and I have come to the conclonon 
that the facts in reference to the moneys of Poole and Co. and 
Thompson show, to say the least, such highly unsatisfactory conduct 
as to make it our duty, on this broader ground, not to disturb the 
Chief Commissioner's refusal. There was another matter, having 
reference to a purchase of flour from one Laby, which appeared upon 
the depositions and was considered by us in its bearing upon this 
more general question ; but as we have since been informed that the 
evidence upon the subject was not complete and might have been 
open to explanation, we do not allow it to influence our decision. 

Appeals Msmisaed toith cosU. 

Attorneys for the Insolvent — AUen, Bcwden if AUen. 
Attorneys for the Oriental Bank — Want, Johnson Sf Want. 



Jme 12. SOMEBS «. FAIRFAX asd Akothbr. 

D^amcOhn—Itimimido^Deniwrtr, 

^ The deolantion alleged a pablioaiion by the Defendants of a statement i&aft 

G.W. had had to pay a large sum of money to the Plaintiff on behalf of a son-in-law 
for whom the Plaintiff had procured a Government situation. Lmnendo, that the 
Plaintiff had acted in a wrongful, improper, and discreditable manner, in procuxing 
a Gkivenmient aitaation for a son-in-law of G. W., and in receiving payment for 
his serTioes in so doing. The declaration was demurred to on the ground that the 
words were not defamatory, and that there were no averments to support the 
innuendo. 

ffM, that the declaration was good. 

ThurtUm v. ffaOey, 10 S.G B., 173, remarked upon. 

Dbclabation. That the Defendants falsely and malidously 
printed and published of the Plaintiff in a newspaper, called TTke 
Sydney Morning Herald, the following words, that is to say : ^ Among 
the reasons given by Oostavos Wangenheim, licensed publican^ for 
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his insolyency yesterday^ as published in his schedule^ is this : * I have Sokbbs 
also had to pay a large sum of money^ hard cash, which I became yajolvax, 
bound to pay to a person named Somers (meaning the Plaintiff) for 
and on behalf of a son-in-law, for whom the said Somers (meaning 
the Plaintiff) had procured a GoYcmment situation/'' meaning 
thereby that the Plaintiff had acted in a wrongful, improper, and 
discreditable manner in procuring a Oovemment situation for a son- 
in-law of one Oustayus Wangenheim, and in receiving money in 
payment for his services in so doing, whereby, &c. 

Demurrer on the grounds that the words complained of are not 
de£Eunatory, and de not bear the meaning attached to them, and that 
there is no averment in the declaration which will support the 
interpretation assumed by the innuendo. 

Darley, Q.C, in support of the demurrer. Thurston v. Hatley (1) 
is precisely in point. The Court there held that the want of 
prefatory averments made the declaration bad, as the cause of action 
must be made out by allegation and not by innuendo. The principle 
was laid down as long ago as the case of Purdy v. Stacey (2). That 
case is very similar to the present. There the words were '' that the 
Plaintiff had given d6200 to be purser of a man-of-war,'' but there 
was no averment shewing to whom he was accused of giving it, and 
the Court, after a verdict for him, arrested judgment. 

C B. Stephen^ for the Plaintiff, in support of the declaration. It 
has often been decided, since the Common Law Procedure Act, that 
where the words are not in themselves defamatory, yet, if they are 
made defamatory by innuendo, the question whether the innuendo is 
made out is one of fact for the jury. By the Common Law 
Procedure Act, section 56, it is provided that in actions of libel and 
slander ^^the Plaintiff shall be at liberty to aver that the words or 
matter complained of were used in a defamatory sense, specifying 
such defamatory sense, without any prefatory averment to shew how 

such words or matter were used in that sense; 

and where the words or matter set forth, with or without the alleged 
meaning, shew a cause of action, the declaration shall be suffi- 
cient.'' There have been numerous decisions upon that section 
in cases where the words were not in themselves defamatory. In 
Aghworth V. Fairfax (8) it was admitted by counsel for the Defendant 
that the point taken that the innuendo was too large was not 

(1) 10 S.O.B., 173. (3) 6 S.C.B., 35. 

(2) 5 Borr., 2698. 



V, 
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arguable^ and Hemmings y. Oa»9on (4) was treated as condnnye. 
Neither in Askwarth y. Fabfax, nor in Westgarth y. Mtamm (5) 
were the words, taken without the innuendo^ defamatory^ yet die 
declarations were held good upon demurrer. Skq^heard y. WMUker 
(6) is to the same effect. In Cox y. Lee (7) it was held that a 
charge may be libellous^ notwithstanding that the facts on which it is 
founded are stated and do not support the charge. In Fimlgeri. 
Newevmb (8) the declaration charged that the Defendant said of the 
Plaintiff that '' he killed foxes f and it was held that the deckratioii 
was good. Certainly^ there were prefatory ayerments there, bat the 
Common Law Procedure Act has made them unnecessary^ and it ii 
submitted that whereyer words could haye been made actionable by 
prefatory ayerments before that Act^ the jury may, sinoe that Act, 
find them to be defamatory. MvUigan y. Cole (9) seemsy at first 
sightj a decision the other way, but it was a case of nonsuit. It wis 
held there that the declaration was not sustained by the eyidenoe, not 
that it was bad upon demurrer. 

Darky, in reply. The arguments on the other side inydhre the 
conclusion that Tkurston y. Hatley is not law. The Court must 
oyerrule that case before they can decide in the PlaintiflPs fayoar. 
Cox y. Cooper (10) was since the Common Law Procedure Act It 
was held there that the section relied upon does not relieye the 
Plaintiff from shewing in his declaration, by proper innuendoes, that 
words, not in themselyes actionable, were used with a specific 
actionable meaning. In all the cases cited it will be found that the 
words used were either themselyes actionable or w^re shewn by 
prefatory ayerments to be actionable. For instance, in the case of 
Foidger y. Newcomb, there were ayerments that the Plaintiff was a 
gamekeeper, and that it was contrary to his duty to kill foxes. 
Without these allegations the declaration would haye been certainly 
bad. In Hemmmgs y. Gaeeon the words were clearly in themselyes 
libellous, and also in Cox y. Lee. 

Faucbtt, J. There is one thing that we can gather firom the 
deosion in Cox y. Cooper; and that is, that the Courts decide qaes- 
tions of this kind upon demurrer. I do not desire to go at full 
length into all the cases which haye been cited ; but I will notice two 
of them only. Mulligan v. Cole was decided after a trial before a 

(4) 27 L. J.Q.R, 262. (8) L.E. 2 Ex. 327. 

(5) 12 S.C.R., 1. (9) L.R. 10 Q.B., 549. 

(6) L.R. 10 C.P. 602. (10) 9 L.T.N.S., 321. 

(7) L.B. 4 Ex. 284. 
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jnry^ and after the Jadge had withdrawn the case from the jury ; and Sowers 
it was held that he was right. In that case the words were not p^j^^^ 
libellous in themselres; bat there was an innuendo making them 
libellous. There was no evidence in support of the innuendo^ and the 
Judge withdrew the case from the jury. The Judge was held to have 
been right in not leaying the question of libel to the jury. Then in 
Tharston v. Hailey the Court decided on demurrer. That is virtually 
a decision upon the facts of the case^ for the Defendant admits all the 
statements in the declaration to be true ; he says — " I admit I said all 
that^ and I admit that I can give no evidence to qualify it ; '' while 
the Plaintiff admits that nothing more was said by the Defendant. 
In that case also the Court consid^ed it within their province to say 
whether the words were capable of a defamatory meaning. Possibly, 
however^ if some of the later cases had been cited^ that decision 
might not have been given. 

It seems to me that some of the late cases have gone to a very 
great extreme. I do not think that we should be astute in supporting 
innuendoes where the words are not plainly libellous ; nor^ on the 
other hand^ should we be astute in saying that particular words are 
not actionable. We ought to consider what ordinary person s, 
hearing the words used^ would understand by them. I think that 
when it is said, as here, that Wangenheim became bound to pay 
money for his son-in-law, for whom Somers had procured a Govern- 
ment situation; though it is not stated logically, still ordinary readers 
would think that the son-in-law was bound to pay the Plaintiff for 
procuring the situation, and that the money was given for procuring 
the situation. The words seem to me quite capable of bearing that 
meaning. They may turn out quite innocent ; it may turn out that 
they applied to a transaction which was perfectly fair. The question 
then will be for the jury whether they were used in a defamatory 
sense or not. I do not attach much weight to the innuendo, which, 
in my opinion, does not carry the case any further. Without 
questioning the propriety of the late decisions, I am inclined to agree 
with Mr. Darky, that in most of them the words were actionable in 
themselves. I think the demurrer should be overruled. 

Sib W. Manning, J. I am of the same opinion. Trafficking 
in Oovemment offices is, primd facie, robbery. There can be no 
doubt that the words here are susceptible of conveying the meaning 
that Somers had been in some discreditable way connected in traffick- 
ing of that kind. An imputation to that effect was certainly calcu- 
lated to defame him. I should have thought that there was sufficient 



144 SUFBBMB COUBT BEP0BT8. 5.8. 

80MSBS OD (he hot of the words ihemselyes to prevent as firom withdrRwing 

Faiktaz. ^^ ^^^^ ^™ ^ j^^* ^^^ ^ cannot very weQ see the di£fierenoe 
between the course the Court ought to pursue on demurrer and on a 
trial before the jury. The jurors are the sole judges of the question 
of libel or no libel ; and it is not our duty to oust juries of the 
privilege which has been given to them on high constitutional 
grounds. The question to be decided by a Judge is very much die 
same whether there is an application for a nonsuit or a demuirar; 
and I think that the same principle should guide his decision in each 
case. I do not wish to go through the different eases at full length, 
nor is it necessary to go the whole length of the dedsions cited by 
Mr. St^hen; for here the words are, primd fade, defiimatory. The 
case of Tkurstan v. Hatky has been referred to. Possibly, if I had 
sat in that case I might have thought that the observation complained 
of might have been made in a way derogatory to the character of a 
married woman, especially in the light of the later cases. I might 
have thought that the words were susceptible of a libellous meaning. 
But we see one thing from the cases, that demurrers to dedarationa 
for Ubel are very infrequent, and have only succeeded where it was 
quite dear that the words complained of were not libellous. I take 
that as a proof that unless the innocence of the words is palpable, the 
Court will not withdraw them from the jury. Certainly, speaking 
for myself, I should be astute to hold that these cases should go 
before a jury in the ordinary course. 

Judgment far the PlabnHjf. 

On the application of Darleyt which was opposed, the Court 
granted leave to the Defendants to amend their pleas by adding a 
plea of justification, paying the costs of, and inddental to, the 
amendment. 

Attorney for the Plaintiff — 8. C. Brown. 
Attorneys for the Defendants — Blade and Smith. 



VOL. n. COMMON LAW. 



145 



SANDEMAN v. BEDWELL. j^^ jg 

P€wai^y— JWgfttiiatol Damage9-~8ei-off. — — 

To ft dedaiation for work and labour the Def endantB pleaded, by way of Befc-oflL 
a bond in the penal sum of £600, the condition of which recited that the smn of 
£300 should be paid by the Plaintiff to the Defendant as liquidated damages in 
case of default in canying out a building contract^ and alleged breaches of the 
oondition of the bond. 

Held that the sum of £dOO was in the nature of a penalty, and oould not be the 
subject of a set-off. 

DscLAftAVioN by the Official Assignee of Michael Burke for work 
and labonr. 

Plea. That the said Michael Bnrke was indebted to the 
Defendant at the time of his sequestration in an amount equal 
to the PlaintifiF's claim^ upon a bond of the said Michael Burke^ 
bearing date the 80th day of August^ 1S77, whereby he became 
bound to the Defendant in the penal sum of £600^ to be paid 
by the said Michael Burke to the Defendant^ subject to a condition 
thereunder written^ wherebiy^ after reciting that the said Michael 
Burke had entered into a contract in writing with the Defendant^ 
dated, &c., whereby he had contracted to build and do the whole 
of the works in erecting, completing, finishing, and providing 
materials to be used for the erection and completion of the bouses, 
buildings, offices, and appurtenances, including an underground 
water-tank for the use of the said houses, in every respect according 
to the plans, &c., mentioned and contained in the said contract, or 
annexed thereto, at the price or sum of d61,165 ; and also reciting 
that the said Michael Burke had agreed with the Defendant that the 
sum of i£800 should be paid to the Defendant as liquidated damages, 
in case of default by the said Michael Burke, in carrying on, com- 
pleting, and finishing the said houses, offices and works. Sec.; the 
condition of the said bond was declared to be that if the said Michael 
Burke should, on the 1st day of March, 1878, build and finish, or 
cause to be built and finished, the said houses, offices, buildings, and 
other works in a good and workmanlike manner, and in every respect 
according to the said contract, and the conditions, &c., and should 
deliver up possession of the said houses, buildings, offices, and appur- 
tenances to the Defendant or his agent, then the said bond should be 
void. Averment of breaches of the condition of the bond. Averment 
^f willingness to set-off the sum of £800 due under the bond. 
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Sakdhcak Demurrer on ihe ground that the sum of i680O was in the nature 
BiDwxLL. of a penalty^ and could not be the subject of a set-off. 

Cohen, for the Plaintiff, in support of the demurrer. It is quite 
clear, and will not be disputed, that if the sum of j£300 is a penalty, 
it cannot be set-off. The argument on the other side will be that it 
is in the nature of liquidated damages. The following cases shew 
that where a contract extends to many matters of different d^rees of 
importance, and a sum is fixed as the compensation for any one 
breach, however slight, that sum, even if called liquidated damages, 
will be construed by the Court as a penalty ; because it could never 
have been the intention of the parties that a trifling omission should 
involve the recovery of the same damages as a complete failure to 
carry out the contract : Dames v. Penion (I) ; Home v. FUnioff (2) ,* 
Boys V. AnceU (8) ; Kemble v. Farren (4) ; Price v. Green (5) ; 
farrow v. Price (6). The authorities are all summed up in CUttif 
on Contracte (7). 

Darky, for the Defendant, supports the plea. The peculiarity of 
this instrument, which distinguishes it from all the cases which have 
been cited, is that two sums are mentioned in it, and one is called a 
penal sum, while the other is said to be liquidated damages. The 
parties, therefore, by using the two terms, must be taken to have 
meant different things. Besides, if the intention is clear to stipulate 
for liquidated damages, the Court will follow the intention, however 
absurd may be the consequences to which it leads. He cited Lee v. 
rVAit taker (8). 

Cohen was not called upon to reply. 

Faucett, J. No doubt some of the decisions have refined the law to 
a great degree, for in some it appears to have been held that although 
the parties have said that a particular sum agreed upon shall be 
liquidated damages and not a penalty, yet their language did not 
express their real intentions. But the general principle laid down seems 
to have been this: where an amount has been fixed as liquidated 
damages for the breach of one specific stipulation, there the Courts have 
said that it is in the nature of liquidated damages ; but where the sum 
is stipulated for in case of the breach of any of a number of conditions, 
some of great importance, some going only to minor points of the agree- 
ment, they have held it to be a penalty only, even though the parties 

(1) 6 B. and C, 216. (5) 16 M. and W., 354. 

(2) 9 M. and W., 678. (6) 31 L. J. Ex., 137. 

(3) 5 Bing. K.G., 390. (7) p. 821 ; 9th Ed. 

(4) 6 Bing., 141. (8) L.R. 8 C.P., 70. 
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themsdyes may have called it liquidated damages. It is quite clear Sanbeicav 

that the Courts in determining the question have always looked to the bedwell. 

whole agreement. [His Honor then went through the bond]. 

There seems to have been over-precaution on the part of the person 

who drew the bond. We find that Burke is first bound in the sum 

of dE600 and afterwards in the sum of £300. It seems to me that 

the sum of £300 is not intended in any other light than the sum of 

£600. Though called liquidated damages it must be considered as a 

penalty only. It is not necessary to refer to the cases^ which have 

been fuUy gone into. The general rule^ as I have said^ is that where 

the damages go to a substantial portion of the thing agreed upon^ 

then they are to be estimated by the fixed and stipulated amount ; 

but where they are intended to cover a number of differeift things^ 

some smaller, some greater^ the Courts, not being able to conceive that 

the parties could have intended anything so radically imjust, treat 

them as a penalty. The demurrer must be allowed. 

Sift W. Manning, J. I am of the same opinion. Upon the 
record, as it stands, I clearly think that this £300 is a penalty and 
not liquidated damages. The law is admitted by Mr. Darky ; indeed 
it is quite familiar ; and the only distinction sought to be drawn is 
that first one sum is called a penal sum, and afterwards another sum 
is spoken of as liquidated damages. I cannot see that that makes 
any difference. The first sum is only put in to cover interest and 
costs, as is often done ; the real, true penalty being the £300 and not 
the £600 ; so that it resolves itself into the ordinary case. But the 
principle is quite clear, that where the damages are stipulated for to 
secure the performance of things of different degrees of importance, 
the Court will hold that it could not have been the intention of the 
parties, whatever they have said, to exact the full damages in every 
ease. I am quite prepared to adopt the language of Keating, J. in 
the latest case which is really a confirmation of the preceding decisions. 
He says : — ^' In many cases it has been held that the parties could not 
have meant what they apparently said ; as, for instance, where a 
number of things are stipulated to be done, it has been held that the 
parties could not have meant that a large sum should be payable as 
liquidated damages for a failure to perform one or more of them.'' 
I can quite understand that the Court might hold this to be 
liquidated damages if there were a total breach of the agreement, but 
a penalty where there has been a partial non-performance only. It 
is quite possible that the Court might construe the intention of the 
parties to have been one thing when there was a total breach, and 
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Sakdehan quite a difierent thing when there was a partial breach. I take it as 
Bedwell. Q^te plain in this case that the allegation of breaches in the plea 
would be sufficiently satisfied if only the tank had been left unfinisbed, 
and the value of the work not done amounted to only £10 or £13. 
The parties cannot possibly have intended that £300 should be paid 
if the tank were not properly finished or were finished one day late. 

Judgment for the Plaintiff. 

Leaoe to amend pleadings by mAstiinting 
a plea by way of cross-action ; the Defa^ 
dant to pay the costs of and incidental to 
such amendment. 

Attorney for the Plainti£F — Newman by Curtiss. 
Attorneys for the Defendant — Spain ^ Sly. 



j^f^ Q^ THE QUEEN v. CROFT ahd POWELL. 

Criminal LcM^Praetiee-^JUghi qf challenge. 

ItlstoolatetoohslleDgeajiiroriipona trial for felony aftor the book has ben 
put into bia bands by tbe direction of the proper officer of the Cooit. 
Beg, y. Froei, 9 0. & P. 137, followed. 

''Thxsb Prisoners were tried before me at Tenterfield Quarter 

Sessions on the 4th of March instant for horse-stealings and were found 

guilty and sentenced. At the commencement of the trial, Edward de 

Crespigny Irby was called as a juryman. He went into the jury4)0x 

and was desired to take the Bible into his hand. The crier of the 

Court handed him the book, and he took it in his hand and held it up 

for a few seconds while the Clerk of the Peace took up the form of the 

oath. And, just as the Clerk began to pronounce Mr Irby^s name, a 

voice called out * Challenge.^ The Crown Prosecutor objected that 

it was too late. I sustained the objection, and Mr. Irby was sworn, 

and sat as one of the jury who tried the case. Mr. Dillon, counsel for 

the Prisoner, requested me (before verdict) to reserve the point as to 

whether the challenge ought or ought not to have been allowed ; and 

this is the question I respectfully submit for the decision of the 

Supreme Court. 

" F. W. Matmott, Chairman/' 
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The case was argued on the Slst of March. Bio. 

Dillon for the Prisoners. The ease of Reff. v. F^ost ( I) is against oaoir ahd 
me. But its doctrine is very much narrowed down by the note to ^oitklu 
Beg. y. Giorgetti (2). The learned Editors shew the inconvenience of 
the role laid down in Frasfa Case and cite an expression of Abbott, 
C.J. who says : '^ I have no doubt if from inadvertence or any other 
cause^ the prisoner or his counsel should have omitted to make the 
challenge at the proper moment^ the strictness of the rule which con- 
fines him to make his challenge before the officer begins to administer 
the oath^ would not be insisted upon by the Attorney-General^ or^ if 
insisted upon by himj would not be allowed by the Court!* There is 
nothing in the case us stated to shew that the crier put the book into 
his hand at the proper time. 

Piicaun for the Crown. Reg. v. F)ro8t is conclusive. 

Pbb Curiam. Before deciding this case we shall remit it to the 
Chairman for a fuller statement of the facts. 

The foUowing questions were sent by their Honors to the Chair- 
man: — 1. Were the jurors called from the body of the Court 
separately in the hearing of the Prisoners^ and after they had been 
arraigned and called up for trial and were at the bar f 2. By whom 
was tiie juror desired to take the Bible into his hand ? 8. Was he so 
desired separately^ or with a number of others ? 4. Was the Bible 
put into his hand separately or with a numb^ of others ? 6. Was he 
desired by name then openly mentioned in the hearing of the 
Prisoners ? 6. Was the occasion on which^ as stated in the case^ the 
Clerk began to pronounce Mr. Lrby's name^ the first time of his name 
being called out after he had gone into the jury-box ? 7. Grcnerally^ 
what was precisely the course pursued in all particulars ? 

To which question the Chairman answered as follows :— The course 
pursued in this case^ as nearly as I can recollect^ was as follows : The 
jurors were called from the body of the Court separately in the hear- 
ing of the Prisoners^ and after they had been arraigned and called up 
for trials and were at the bar ; and the Prisoners' attorney stood up 
next the Prisoners^ apparently suggesting the challenges. When 
twelve jurors were in their places^ the Clerk again called them by 
name^ two at a time. If any two or either of them were not 
challenged^ the two were sworn together^ having taken the Bible from 
the Bailiff^ and each holding it by one hand. If either of the two 
were challenged^ the remaining one was sworn separately. When it 
came to Mr. Irby's turn^ the Clerk called him by name and told him 

(1) 9 C. & P. 137. (2) 4 F. & F. 663. 
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RiQ. to stand up and take the book into his hand, which he did. There 
Croit and ^^ ^^ other jnryman then in the box unsworn, and the Clerk put his 
Powell, hand into the ballot-box to ballot another juror from the body of the 
Court, when I directed him to swear Mr. Irby separately. The Clerk 
then took up the form of oath and was beginning to oall Mr. Irby's 
name for the third time, and just as he uttered the first syllable of 
Mr. Irby's name, — ''Ed — !^ the word ''challenge" was called out, I 
don't know by whom. The Crown Prosecutor submitted that the 
ehallenge was too late, and I decided that it was so. 

Faucbtt, J. Now that there can be no mistake about the facts, 
the only question is whether they come within Frosfs Ctue, We 
must observe what the Chief Justice says in that case. The objection 
there was that the juror had taken the book in his hand to be sworn, 
and that the challenge was therefore too late. Tindal, C.J. says 
this : " The rule is that challenges must be made as the jurors come 
to the book, and before they are sworn. The moment the oath is 
begun it is too late, and the oath is begun by the juror taking the 
book, having been directed by the officer of the Court to do so. If 
the juror takes the book without authority, neither party wishing to 
challenge is to be prejudiced thereby .'' But we have it here that the 
juror was directed by the proper officer of the Court. But for this 
case and Reg v. Brandreth (8) one would have thought that the words 
'' You shall well and truly, &c.'' are the beginning of the oath. But 
this case is a direct authority. Parke, B. says : '' The delivery of 
the book to the witness is the commencement of the oath/' That is 
as distinct as anything can be. Then Williams, J. says : " I think 
the taking of the book is as much the commencement of the taking 
of the oath as if the first two or three words of the oath had been 
uttered.'' Well, unless there is some authority against that case 
(and none has been produced), we must be bound by it. The only 
question is, do the facts of this case come within it T I think they do. 
At the same time I think it right to say and must say that the course 
adopted was one which might prejudice the Prisoners, and that it was 
such as a Supreme Court Judge would have adopted. It seems to 
me that some hardship may have been imposed on the Prisoners. 

SiE W. Manning, J. I concur that this case comes within the 
ipsissima verba of the law ; not that Frost's Case can be considered as 
as a decision, as the challenge there was allowed. But in the course 
of that decision, there were obiter dicta which apply to this case* 
They were the expressions of very learned judges and I hold myself 

(3) 82 St. Tr. 770. 
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bound by them. For that reason I concur with his Honor. At the Bibo. 

same time I feel sure that this course is not to be encouraged. If the qj^^ j^jg^ 

jurors are called one by one^ there is plenty of time for challenges. Powsll. 

But when twelve are caQed into the box^ and sworn two and two or 

four and four^ it is a very hurried proceedings and proper time is not 

given to take objection. If this course were insisted upon on behalf 

of the Crown, I should insist on each juror being called separately. 

Since this case first came before us I have seen the inconvenience, 

and have directed my associate to give two opportunities for challenge, 

one before all the jurors are in the box, and one after they are there 

and before they are sworn, by again cautioning prisoners. The course 

adopted here was within the letter of the law, but certainly not in 

accordance with its spirit. Therefore, though I concur with his 

Honor that the conviction should be sustained, I am quite prepared 

to recommend that the Prisoners should be pardoned. 

ComAcHon tuiiained (4). 



THE QUEEN v. DALEY ato SMITH. /tme 6. 

OnmmcU Law — Larceny by BaUee — Valuabk Security. 

The inf ozmatioii charged the Prisoners with stealing a valuable security and also 
a piece of paper. The evidence shewed that they had stolen a cheque entrusted 
to them as bailees. The jury found them guilty, under the Chairman's direction, 
of stealing a piece of paper. 

ffeJd that the Prisoners were rightly convicted. 

Btg, V. Ooodi90n. 10. S. 0. R. 53. considered. 

Casb reserved under the Act 13 Vic, No. 8 by C. E. B. Murray, 
Esq., Chairman of Quarter Sessions. 

This case was tried before me at the Court of General and Quarter 
Sessions lately held at Bourke. The first count of the information 
charged the Prisoners with stealing a valuable security^ viz.^ a warrant 
and order for the payment of money, and one piece of paper, the 
property of Peter Jansen. The evidence was consistent with the 

(4) The Court afterwards withdrew DUlon, who defended the Prisoners, 

the pramise to reoonmiend a pardon, advise the Attorney to challenge the 

on the statement being made by whole paneL DUlon subsequently ex- 

O*€foimor, who prosecuted for the Crown plained the matter to the Courts when 



at the trial, that his reason for standing the Court said the matter would be 
on his strict rights was, that he heard considered. 
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Baa, foUowing eondusion^ among othersj vu.| that Jaaaen had given the 
DALS7 AHx> Prisoners the cheque (so described in the information as a valnaUe 
Smite, security and as a piece of paper)^ and that they had received it forthe 
purpose of giving it to a Mrs. Matthews to take care of for Jansen; 
and that the Prisoners^ having so honestly received it, had afterwardsi 
with intent to defraud, converted it to their own use. I told the yaj 
that, under the description of the cheque as a piece of paper, th^ 
should, if they came to this conclusion, convict the Prisoners on the 
first count. I asked them however, if they should convict of larceny, 
to inform me whether they had done so on this oondusion or 
another. The jury found both Prisoners guilty, and told me that 
they had come to the conclusion I have stated. I sentenced each 
prisoner to two months' imprisonment with hard labour in Bourke 
Ghu)!. I now reserve for the opinion of the Supreme Court thii 
question : whether I was right in directing the jury as I did, or 
whether, under the authority of R^. v. Goodiion (1), I should have 
told them to acqjioit if they found the above facts. I ruled as I did 
on the assumption that the case Reg. v. Goodison determined only 
that a valuable security, as such, is not within the meaning of the 
words '' goods and chattels'' used in 22 Vic. No. 9 s. 1 j and that a 
piece of paper has, since the distinction between grand and petty 
larceny was done away with by 7 and 8 Geo. lY., c. 29, s. 2, an 
appreciable value as a piece of paper, sufficient to bring it within the 
meaning of the words ''goods and chatteb," when used in relation 
to the subject-matter of any charge of larceny. 

0. B. Stqphen for the Crown (no one appearing for the Prisoners). 
The point here has arisen through the decision in the case of Reg. v. 
GoadUon, where it was held that cheques were not ''goods and 
chattels" within the Bailee Act, 22 Vic, No. 9 (1). The only 
question is whether a cheque cannot be designated a piece of paper, 
and as such come within the Bailee Act. Reg. v. Perry (3) shews 
that a person may be convicted of larceny of a cheque described in 
the indictment as a piece of paper. 

Faucett, J. The difficulty I have in this case is that, according to 
the argument, the Prisoners may be convicted of stealing a piece 
of paper, and yet the paper is a valuable security which, according to 
Reg. V. Croodisan, does not come within the Bailee Act. It seems a 

(1) 10 S.O. R. 63. to hiB own nse or the use of any penon 

(2) 22 Tic, No. 9, 8. 1 :— If any person, other than the owner thereof, he shfell 
being a bailee of goods or chattda shall, be guilty of larceny. 

with intent to defraud, oonvert such (3) 1 Den. 0.0. 69. 
goods or chattels or any part thereof 
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strange thing that a man can be convicted of stealing a thing if Bio. 
called a jmccc of paper^ but not if called a valuable security. But it p^^^ ^^j^ 
appears to me that we must be guided by Reg. v. Perry. Smtth. 

Sib W. ManninOj J. I am of the same opinion. I always 
thought that it was sufficient to charge the larceny of a piece of paper. 
And there are often very good reasons for doing so. There may be 
a technical difficulty in proving the value ; for instance, the cheque 
may be drawn by a person at a distance, and it may be impossible 
to shew by legal evidence that it is a valuable security. As a piece 
of paper is '' goods and chattels^' at common kw, I cannot see why 
it should not be under the Bailee Act. The probability is that if 
there had been a count for stealing a piece of paper in Reg. v. 
Ooodieon, the decision would have been otherwise. 

Convictian emtained. 



MoBEAN V. GRIEVE. /wiefi. 

Crown Lixnds Acta — Vdlue qf Improvements, — ^— — 

The value of improvementB under the Crown Lands Acts should be estimated 
by the additional value given by fhem to the land on which they are placed, and 
without reference to their cost. 

Whether they must be made bondjide t giKvre. 

Tbxspass. The Defendant pleaded not guilty^ not possessed^ and 
a conditional purchase. The action was tried at the April Assizes at 
Deniliquiuj before Sir W. Manning, J. The principal question at the 
trial was whether certain improvements placed upon the land by the 
Plaintiff barred the Defendant's right to conditionally purchase the 
land. A verdict was found for the Defendant. 

Pileher now moved for a rule nisi for a new trial on the grounds of 
the verdict being against evidence ; of the improper admission in 
on behalf of the Defendant for certain letter from the 
of Lands to the Defendant and signed by Mr. Moriarty (1) ; 
and of the following directions of the Judge who tried the case : 
thaty in determining the value of the improvements necessary to bar 
•electionj the jury must consider what they are worth to the squatter^ 

(1) Chief Commissioner of Crown Lands. 

Pi6 
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McBban and what to the selector ; that if the improvements were not of the 
Qbxkvm. ^^® ^f ^^^ ^ either the squatter or the sdector^ they were not im* 
provements within the meaningof the abore Acts^ so as to bar selection; 
that improvements^ to bar sdection^ most be bond Jide and not put upon 
the land with any sinister motive ; and if they were not band Jtie, or 
if they were put upon the land with a sinister motive, they conld not 
bar selection ; that improvements to bar selection must not be a 
mere laying out of money on the land, but must be bond fib 
improvements to the land, either to the squatter or the selectorj 
that the mere laying out of money to the amount required would not 
constitute improvements within the Acts, but that it must be ao 
appropriate laying out of money ; that, in considering whether 
improvements were worth £40 to a selector, the jury ought to take 
into consideration whether the improvements were placed where they 
would be convenient to the sdector; as, for instance, that the houie 
was built where the sdector wanted to plough, or at an objectionabk 
elevation, or distant from water ; that the value of improvements 
could not be arrived at from their cost; that, in considering whether 
the large hut was an improvement to the squatter, the jury might 
consider whether it had ever been used by the squatter, and, if so, 
for what purpose; that the jury might, in determining whether the 
large hut was an improvement, consider the fact that it was put 
together with screws and could be removed, and that, as to the 
boundary hut, it was not an improvement, unless affixed to the free- 
hold; that in determining the value of the fence improvements, the 
jury were only entitled to take into consideration one half of the 
value of each line of fence ; that the Plaintiff might, by giving a 
selector named Tapp proper notice to fence, have compelled him to 
fence one half of the boundary line, and therefore the jury could 
only give one half of the value of the posts in any event. 

Here the verdict was clearly against evidence. The evidence that 
the value of the improvements exceeded £40 was overwhelming. It 
is submitted that his Honor's directions were wrong. The words 
^' bond fide improvements " are not used in the Lands Acts. Ihe 
only approach to a definition of the word ''improvements'' is in the 
drd section of the Amendment Act, and that has reference to a 
different dass of improvements. The 6th section deals with 
improvements which shall exempt the land from conditional purchase^ 
but makes no reference to the 8rd section. That shews that the 
stipulations of the 8rd section are not intended to apply. It is not 
even necessary that the works should be of a fixed character, much 
less that they should be bond fide. 
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ViLVCvn, J. It appears to me tliat the question of value is one MoBsah 
peculiarly for the jury. The word '' improvements" is used in the qb^^ 
Crown Lands Acts without any definition being given, the only 
condition imposed being that the improvements shall be of a certain 
vilue. It therefore becomes necessary for the judge to give some 
indication of opinion as to what are improvements^ to guide the jury ; 
though, of course, he ought to leave to them the question whether 
the particular works are improvements or not. I have generally 
taken thisi not as a strict definitioni but as a remark generally 
applicable, that *' improvements'' must mean something which gives 
increased value to the land. They must be something that for the 
time win add appreciably to the value of the land, whether that value 
is to be estimated by a valuator or determined by sale by auction. 
1316 jury in this case may have thought that some of the works 
claimed to be improvements did not add to the value of the land at 
aD, and therefore that they were not " improvements.'' It may have 
been that the hut, in the opinion of the jury, was not an improve- 
ments, while it was capable of being removal. The materiak might 
be valuable; still it would remain a question for the jury, whatever 
the value of the materials, did the placing of the building on the 
land add materially to the value of the land f The jury might come 
fiurly to the conclusion that the land was not improved to the value 
of tike bdldingy though it may have cost £600. Fencing, as a rule, 
is an improvement, as it necessarily adds to the profitable use of the 
land. Posts also will be an improvement, if they are capable of 
receiving wires. I think the jury were justified in finding that the 
land was not improved up to the proper value. They had the 
extreme views of both parties, the squatter's valuation going up as 
high as jElOO. The jury may have adopted neither of these views, 
but may have said that the parties were biassed, and that neither was 
entirely entitled to credit, but having heard the evidence on both 
sides, may have determined the value upon the whole evidence. There 
being evidence before them which justified their finding, unless it is 
shown that they were dearly wrong, we cannot grant a new trial 
Besides, there is another point in this case which is always taken into 
consideration where the verdict is complained of as being against 
evidence. The Court is always influenced by the opinion of the 
judge who tried the case, ^e is better able than the Court to judge 
of the e£Fect of the evidence. Here the Judge certifies that the 
verdict was not unsatisfactory, and on that ground also I think that 
the rule should be refused. 
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MoBbav But another and more important point is raised. I have listened 
Obcbvb. cturefiolly to the notes of his Honor's summing up, which have been 
read^ and I think^ that if some of these propositions stood aloney 
there might be some ground for this application. But that is not the 
proper •way to criticise a judge's ruling, picking out particular 
passages, and not calling attention to others which modify them. It 
would be a far better pitctice to set out in the memorandum, the 
whole of the Judge's ruling, and then say that particular directions 
were wrong. It appears to me^ taking into connection what his Honor 
has said was his ruling, with the passages read by Mr. PUeher, that 
the direction, as a whole, cannot be found fault with. When Ub 
Honor put it to the jury to find whether the improvements woe 
worth £40 to the squatter, that was putting it in the most favourable 
way that it could be put for the squatter. His Honor has contra- 
dicted the statement Uiat he ruled that the improvements must be 
put on bond fide ; and we are bound by his Honor's statement. It 
appears to me, that if his Honor had said so, it would have been a 
misdirection. It appears to me, whatever the motive of the squatter 
in making the improvements, that makes no difference. But, in any 
case, it seems to me a fair legitimate way of dealing with lands, to 
secure a particular piece against selection, by putting improvements 
upon it. There is nothing sinister or improper in that. The question 
of bona fides does not arise at all, nor have the jury to consider 
whether the improvements were put on to bar sdection, or with sny 
other motive. All the objections to the ruling come to much the 
same thing. 

The second ground is an objection to the admissibility of evidenee. 
I am very much opposed to the admission of evidence, which has 
nothing to do with the case. But there are some cases, where docu- 
ments, otherwise inadmissible, become admissible under the circom- 
stances. I think that this is one of those cases. The letters came to 
the knowledge of the Plaintiff, and the Plaintiff acted upon the infor- 
mation then acquired. Under these circumstances the Plaintiff 
cannot object to its admissibility. 

Sib W. Manning, J. I am of opinion that there ought to be 
no rule. First, as to the finding of the jury. [His Honor went 
' through the evidence.] I consider they were quite justified in their 
finding. I dare say the jury leant in fiivour of the Defendant, and 
no wonder. It was a very wicked action on the part of the Plaintiff. 
Both parties referred the matter to the Minister, and the Defendant 
remained on the land waiting for the Minister to decide, the Flamtiff 



VOL. n. COMMON LAW. 157 

leading the Defendant to believe^ that if the Minister decided in his MoBsav 
favour^ he might keep it in peace. The Plaintiff went out of posses- Gbikvi. 
sion and allowed the Defendant to remain on the land eighteen 
months, during which the Defendant pat on <£3(X) worth of im- 
provements. Bat it is enoagh to say, that the jury had evidence 
before them which justified their verdict I must say, I thoaght it 
not unlikely, that they would have found that the value of the im- 
provements was over £40 ; but, their finding be^ng what it was, I 
do not think we can disturb it. 

As to my address to the jury, some words of mine have been picked 
out, on which his Honor has commented. I am quite sure that I 
told the jury that even if the improvements were put on for the pur- 
pose of a mere " dummy '' selection, or with any other object, still, if 
they were bond fide of the value of £40, the verdict must be for the 
Plaintiff. I certainly did say, that they must be bond fide improve- 
ments. It would not be sufficient if they were of no use at all upon 
the land, and of no value, except for the one purpose of securing the 
land. I consider that it was the proper question to be left to the 
jury, whether the improvements were of any value, as between 
squatter and selector. If the Legislature had meant that the mere 
expenditure of money on land was to be sufficient to secure it, it 
would have been easy to say so. What the Legislature intended was, 
that there should be bond fide improvements. There could be no 
doubt about improvements which conld not be removed, such as ring- 
barking. But the mere putting a hut, which may be removed next 
day, upon the laud, cannot amount to an improvement. I think that' 
the term '^ improvements " in the Acts, means band fide improvements 
— ^not a mere sham put up for sinister purposes. 

As to the letter, I am never so much disposed to exclude the actings 

of Ministers. But here I knew the decision of the Court, and 

would have followed it, but for other circumstances. The Plaintiff 

saw this letter, and both the Plaintiff and the Defendant acted upon 

it. There is another way in which it was clearly admissible. The 

Plamtiff claimed damages not only before, but after the letter, which 

was preposterous. 

Rule re/uied. 

Attorney for the Plaintiff — Edwards, by Shorter ^ Fitzgerald. 
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Sqftember 1. THE MUNICIPALITY OP HAMILTON v. THE AUSTRALIAN 

AGRICULTURAL COMPANY. 

MmkipdiUieB Act-^Ataeasment qf Bates-^oal Mkiea^RtUhoc^. 

Railways and Coal Mines are rateable under sections 163 and 164 of the Mnniei- 
paUties Act of 1867 (31 Vic, No. 12). 

The Plaintiffs rated by three separate aaseesments two coal pits and a railway 
of the Defendants. The rate on the coal pits was calculated on the basis of s 
royalty on the amount of coal taken out during the preceding year. The land on 
which the pits and railway are situated was the Defendants' freehold and in their 
occupation, and was not let. Part of such lands and the buildings thereon had 
been separately rated and the rates paid. The Defendants appealed from the rate 
to the Court of Petty Sessions and the rate was upheld. An action was then 
brought by the Plaintifis in the District Court to recover the rates. The District 
Court Judge held that the decision of the Justices was final. 

Upon appeal, held first, that coal mines and railways are rateable under the Act, 
and, secondly, that the Justices had jurisdiction to decide upon the question of the 
legality of the rates and that their decision was final. 

Quaere. — ^Whether the rates upon three different portions of the same property 
should have been separately assessed ? 

Appbal from the Metropolitan and Coaat District Court holden at 
Newcastle. 

The following special case was signed by Dowling^ D.GJ. ^^ 
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^ This 18 an action for rates — the particulars, which correspond Mttnici- 

with the assessment notices, are as follows : — Hamilton 

£ s. d« V, 

Rate No. 256— 8i miles of railway ; value, £1,625 . . 86 5 ^^^^^ 
Bate No. 861— No. 2 Pit— Royalty on 70,702 tons of tubal Co. 

coal at 9d. per ton . . . . . . 119 6 8 

Rate No. 862— Hamilton Pit— Royalty on 21,719 tons 

of coal at 9d. per ton . . . . . . 86 18 

£242 4 8 

The Plaintiffs abandoned the excess above two hundred pounds. 

The following facts were admitted, namely: — ^That the land on 
which the railway was constructed, and within which the pits men- 
tioned in the particulars were situate, was Defendants' freehold and 
in their occupation, as was the land under which were the mines pro- 
ducing the coal, in respect of which a royalty was sought to be charged 
for ; that the whole formed an entire holding, being used by the 
Defendants for colliery purposes ; that portions of the land under 
which the mines were situate, with buildings thereon, had been sepa- 
rately assessed and the rates for the same had been paid; that 
neither the said lands, railway, pits, nor mines were, at the time of 
assessment, let, nor had the same or any of them ever been let ; that 
no royalty was then or ever had been payable in respect of them or 
any of them ; that the quantity of coals in respect of which the 
royalties were charged was that raised the previous year; that the 
Defendants had appealed to the Court of Petty Sessions against the 
valuations of the property (the rates for which formed the subject 
matter of this Action) which Court, after hearing counsel on both 
sides, upheld the rates as reduced by them and as set forth in the 
Plaint. 

At the trial, it was tirged by the Defendants' counsel that the 
property, in respect of which this action was brought, being neither 
buildings nor cultivated lands which were or had been let for pastoral, 
mining, or other purposes, nor any improved land, the same were not 
rateable under the 164th section of the Municipalities Act of 1867; 
that railways were not rateable in any case, as they did not come 
within the wording of the Act, and were actually roads which 
relieved the roads constructed by the Plaintiffs; that the principle of 
the different valuations was wrong ; that it was not competent to the 
valuers, where no rent or royalty had ever been paid, to make an 
imaginaiy rent or royalty the subject of, or basis for, their valuations ; 
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Muvia- that^ even if royalties were rateable^ as it was admitted no royalty was 

H^EiLTON P^y^blc ^ the present case, the Defendants were entitled to a verdict 

V, so far as the claim for royalties was concerned: that an assessment 

A TTHTR A T J Alf 

Agricul- on royalty, or on the basis of a rojralty, was virtually an assessment 
TURAL Co. Qjj capital, and, therefore, contrary to the spirit of the Act; that ihc 
rate was actually on the coals raised the preceding year, which were 
chattels and not rateable ; that mines were not rateable, and if thej 
were, that the valuers, having assessed the land under which the 
Defendants' mines were situate, could not separately assess the mines, 
directly or indirectly, or the coal raised therefirom, or any imaginary 
profits arising from them; and further, that the assessments were 
bad, inasmuch as the assessors had made separate assessments of 
different parts of the same holding which were used and enjoyed 
together, whereas they should have assessed the entire holding collec- 
tively. 

The Judge was of opinion that railways alone could not be the 
subject matter of a rate, but intimated that possibly the land on 
which a railway was made, thus improved, might be rated; yet the 
Court of Appeal having confirmed the principle on which the rate 
was made, he was of opinion the appeal was final. As to the other 
two sums, the Judge, following the decision of the Full Court in the 
fVaraiah Council v. JTie Waratah Coal Company (I) held that the 
rates were properly made and that the Defendants were bound by the 
appeal. A verdict was accordingly given for the plaintiffs for the 
full amount claimed, namely, two hundred pounds. 

The question for the Supreme Court is : — ^Was the Judge right in 
point of law in finding that the Plaintiff was entitled to recover all 
or any of the claims set forth in the particulars ? 

The following amendment was afterwards signed by Dowling, 
D.C.J. :— 

It was stated and not denied, though no evidence was given of 
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(1) Reported in the Sydney Morning 
Heraldt Decdmber 9, 1878 ; poit. 

(2) 81 Vic, No. 12, s. 176.— If any 
peiBcn shall think himaelf aggrieTed 
by the yalae at which his property has 
been assessed for any year, he may, on 
some day to be fixed annually by the 
Council for the purpose of such Ap- 
peals, and notified by adyertisement in 
some newspaper circulated within the 
Municipality, appeal against such as- 
sessment to two or more Justices in 



Petty Sessions, held within or nearest 
to the Municipality in which the pro- 
perty is situated, such day not being 
earlier than fourteen or later than 
twenty-one days after such service of 
notice as aforesaid, and such Justices 
shall have power to hear and determine 
the same, and to award such relief in 
the premises as the justice of the case 
may require, and such deoiuon ahaU be 
final as regards the matter of such Ap- 
peal, 
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the fact^ that the surface of the land was used for other than colliery Munici- 
purposes. Hamilton 

V. 

Darky f Q. C and 0. J. Manning for the Defendants in support of Australiak 
the Appeal. The first question is whether there is any appeal from tukal'uo. 
the decision of the Justices under the 175 th section of the " Munici- 
pahties Act of 1867." Even if the case of The Waratah Council v. 
The Waratah Coal Company is an authority that the decision of the 
Justices is final upon a question as to the principle on which a rate 
is to be made, this is not a question of principle, but of jurisdiction. 
The valuers have mistaken their duty and assessed property that is 
not rateable ; and the Justices cannot by confirming the rate give 
themselves jurisdiction. The 163rd section (3) shows what property is 
rateable. The 164th section (4) divides property into three classes for 
the purpose of rating. The whole question is, does this particular pro- 
perty come within any of these three clauses? It does not come 
under the first class, for the property in question does not consist of 
''buildings" or ''cultivated lands,'' or, if it comes under the head of 
"cultivated lands,'' they have been assessed as such and the rates 



(3) 31 Vic, No. 12, 8. 163. AU lands, 
honsee, shops, and other buildings, te- 
nements or hereditaments, within any 
Municipality shall be rateable property 
within the meaning and for all the 
purposes of this Act, save as is next 
hereinafter ezeepted, that is to say, land 
the property of her Majesty, and un- 
occupied or used o£ reserved or vested 
in trustees lor public purposes, land 
and buildings in the occupation of the 
Imperial Government or the Govem- 
ment of New South Wales, or the 
Cooncil of the Municipality. Hospitals, 
Benevolent Institutions, and buildings 
used exclusively for public charitable 
purposes. Churches, Chapels, and other 
buildings used exclusively for public 
worship, aU schools subject to the pro- 
visions of the Public Schools Act of 
1866, Colleges and Universities. 

(4) 81 Vic, No. 12, s. 164 :— The 
Couneil of each Municipality shall 
annually within three months after the 
election of the Mayor thereof make or 
cause to be made an estimate of the 
probable amount which wiU be required 



for the then current year in addition to 
any tolls 'rates or dues levied or autho- 
rised to be levied within the Munici- 
pality and to any probable income from 
fines voluntary contributions endow- 
ments or any other source of revenue 
to carry on the fencing making and 
repairing of any roads, bridges, punts, 
wharves, piers, or other public works, 
in the said Municipality, and any other 
expenses necessary in carrying into 
effect the provisions of this Act, and 
shall raise the amount so estimated bv 
an assessment and rate upon all rcUeable 
property wUhin such MunieipalUy assess- 
mg the same at nine-tenihs qf the fair 
average annunl rental o/aU buildings and 
cultivated lands, or lands which are or 
have been let for pastoral, mining, or other 
purposes, whether such buildings or lands 
shaU be then occupied or not, and at the 
rate of five pounds per centum upon the 
capital value qf the fee simple qf cdl un- 
improved lands, such average rental and 
capital of all such rateable property to 
be estimated by valuers as is hereins^z 
provided, etc. etc. 
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MuKid- paid. It certainly does not come within the second class^ for these 
■EUlmiltok inii^es have never been let for any purpose ; nor can these lands be 
. *• said to be "unimproved/' 

AuSTRALIAir '^ 

AGMctjL- [Sir W. Manning^ J. To push this argument further, no pas- 
toral lands that had never been let could be assessed.] 

They would either come under the head of " cultivated" or "nn- 
improved lands/' The surface has been let, and the rate paid with- 
out dispute. We say that what is below the surface is not rateable, 
[Faucett, J. You contend that you cannot assess each stratum by 
itself.] Yes. [Sib W. Mannino, J. Gould not the Council say we 
assess the whole property, and we get at the amount of the rate in a 
certain way, namely, so much for the surface and so much for the coal 
underneath ?] Supposing there were coal under Sydney, could the 
valuers assess a man's property at so much because he has coal under his 
land ? [Si& W. Mannino, J. In that case, the coal is in the boweb of 
the earth, and no one can say what coal is there; but in coal mines 
'Heads" are made, and it can be shown how much coal there is 
in situ, I think, also, that the 163rd section is not controlled by 
the ipsissima verba of the 164th section* I think the question must 
have arisen in the Waratah Case] . The English decisions do not help 
us, for by 43 Eliz., c. 2 (5), which is the foundation of all assessment, 
coal mines are made rateable by name. This is an unjust mode of 
assessment, as the value of all appliances and of the railway over the 
land have been taken ioto consideration. [Sib W. Manning, J. Is not 
the railway affixed to the land ?] There is nothing in the Act giving 
the power to assess the value of railways. The King v. The Oveneen 
of Bilston (6) shows that the railway ought not to have been rated 
[Faucett, J., cites Regina v. Westbrook (7).] That case is in our 
favour, as it shews that rent and royalty are different in their natnre; 
our Act speaks of " the average annual rental ;" royalty implies part- 
ing with the capital : King v. Lord Granville (8) ; Rawlence v. 
Guardians of Hursley Union (9). 

Per Curiam. We only wish to hear Mr. Stephen upon the question 
of jurisdiction, and whether the issuing of three different rates for the 
surface, coal, and railway respectively can be supported. 

M. H. Stephen, Q,C. (Want with him), for the Plaintiffs. If it be 
once conceded that the subject matter rated is within the Act, there 

(5) 3 Chitty'B Statutes. 1015. (8) 9 B. & C. 188. 

(G) 5 B. & C. 851. (9) 47 L. J. M. C, 31. 

(7) 10 Q.B. 178. 
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18 iiotliing farther to shew. The valuers made their valuation^ and Muxioi- 
the magistrates exercised their jurisdiction. The Court of Petty bLa^ton 
Sessions cannot be a mere calculator of figures. The 168rd v. 
section speaks of "lands'' which include ''mines/' This is I^^^ 
not an assessment on a " royalty/' but on the basis of a royalty : tubal CJo. 
Guest V. Overseers of East Deane (10). For the purposes of this 
action there is but one debt, and the plaintiffs could not sue on the 
separate rates. The entire holding has been rated at £242, one rate 
and one liability, made up by saying, this mine is worth so much— 
the railway over the land is worth so much — ^and the surface is worth 
BO much. If the valuers erred in the amount of their calculation, the 
magistrates have corrected them. 

Darky J Q.C, in reply, asks the Court to allow the Defendants to 
withdraw the Appeal, on the grounds that all the points were not 
properly raised by the case, and that another case must be decided 
between the same parties which, if necessary, would go to the Privy 
CoundL 

Px& Curiam. We have stopped the counsel for the Plaintiffs on 
an grounds but two, and that is equivalent to giving judgment on 
those grounds. 

Barley, In rating a dwelling-house, could the valuers impose one 
rate upon the pathway leading to the house and another on the stables ? 
Supposing a house has been rated at £500, and then evidence is given 
before the magistrates that no such rent could be obtained, — ^in that 
case there would be no principle involved, and the magistrates woald 
have jurisdiction to lower the amount ; but only in a case like that 
would their decision be final. 

Faucbtt, J. This is no doubt a question of great importance to 
all proprietors of coal mines, and I say without hesitation that I 
should have been better pleased if it could have been heard before 
three Judges. It is an Appeal against the decision of a District Court 
Judge; and I must say that the matter is brought before us in an 
unsatisfactory state, and that several important points do not clearly 
appear. The principal objection is simply stated, but difficult in 
application. The substantial ground of appeal is the manner in 
wUch these mines have been rated. If the valuers have substantially 
imposed a rate on the whole property, although they have done it in 
the form of three rates — it is a mere matter of form, and, provided 
they have not rated the same property twice, I can see no objection 
to the proceeding. 

(10) L.II. 7, Q.B. 304. 
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MuNioi- It appears from the ease tbat the land on which the raOway is 

Hajoltok constructed, and in which the pits are, is the property of the 

V. Defendants. The valuers have imposed rates on these pits on the 

AofiiouL- hms of a royalty ; and we have heard much argument whether Uus 

TURAL Co. ^Qg the right mode of rating, and this is really the question, to decide 

which this appeal was brought* 

In assessing the value of a house, the valuers would compare the 
house, irrespective of furniture, with other houses in that locality, and 
if there were a valuable mine under the property, they would consider 
the value of the mine, add these values together, and impose a rate 
accordingly. If nothing more than this was done, I can see nothing 
objectionable. The value of the railway, the surface, and the coal, have 
been estimated separately, and if the valuers can see that the land 
has been increased in value by having a railway over it and a mine 
within it, that is a matter for them. The mine is clearly a portion of 
the land, and I cannot doubt for a moment but that they are entitled 
to say that the land is so much increased in value by the mine. 

Then how are they to arrive at the value of the mine ? They say, 
last year this mine put out so many tons of coal, and by seeing the 
mine we estimate that it will put out the same this year, and they 
say that the amount of such out-put would be a fair royalty. I am 
of opinion, on the authority of the Waratah Case (11) and of TZ. v. 
Westbrook (12), that that would be a proper mode of assessing the 
value. 

The latter case was a case of a brickfield, and it was calculated 
from the fact that so many bricks had been made in one year that 
the same quantity would be made in the ensuing year; and it was 
argued that a royalty on this basis added to the ordinary rent of the 
land was a wrong principle of rating, because the bricks were taking 
away the soil, and also that it was a tax on capital and contrary to the 
spirit of the Act. I confess I do not understand how it can be contrary 
to the spirit of the Act. The very thing that the Act does is to impose 
a rate upon capital ; and when all the clay was exhausted and the 
bricks failed then the rate ceased. The judgment of Lord Denman, 
C. J., deals with all the arguments that we have heard in this case. 

When lands have not been let, the valuers have to ascertain the 
average annual rental for which they could be let, and the main point 
of this Appeal seems to be already decided by the Waratah Case (11). 

(11) Vilepo9t. (12) Ubi supra. 
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The next point is^ have they done this fairly. In the first place Munioi- 

the 163rd section shews the kind of property rateable^ and if anything I^^^^J 

is dear it is that the words of that section include mines, and I am . v- 

of opinion that the 163rd and 164th sections are to be read together Aoricul- 

—the 163rd section^ it seem to me, comprises everything that is tural Co. 
comprised in the 164th. 

Take the second clause of section 164 first, viz : — " Lands which 
are or have been let for pastoral, mining, or other purposes.^' From 
this it is perfectly clear that the Legislature intended to include 
mining property as rateable. 

The third clause may or may not refer to lands that have been let. 
Then if we go back to the first clause, viz : — *' All buildings and 
cultivated lands.'' It necessarily follows that the first clause includes 
all lands not included in the second and third, and must include all 
lands that have mines in them being worked. If the mine is un- 
worked it is unimproved land. I cannot, when I see that the second 
clause includes mining property that has been let, exclude mining 
property not let, because it is not mentioned in the first clause. 

This gets rid of the most important question. I think that the 
valuers were entitled to take the railway into consideration, and that 
they might take into consideration the purpose for which it is used, and 
the cost of laying it down. It has been likened to the pathway to a 
house ; but why not value the pathway ? is it not a portion of the 
premises (as the railway is a portion of the land) just as much 
as the house ? The valuers would say, '' We value the house at so 
much, stables at so much,'' etc., and I cannot conceive why they 
should not. " We value the whole at so much and arrive at our 
valuation by putting the house at so much, and garden at so much," 
etc. In this case a marked additional value is given to the land by 
the railway. 

The next question is, had the Magistrates jurisdiction ? Am I to 
be told that if they find that not only has a house, but the furniture 
in it, been valued, they could not say, we will strike off those parts of 
the valuation, added by being placed on unrateable property ? I think 
that they had power to consider the value of the property with rail- 
way over it and mine below it, and that their decision is final. 

The only doubt that I have is whether the Council was justified in 
issuing separate rates for separate portions of the same property ; 
bat I will not set aside the decision on that ground, as I cannot clearly 
see that this point was taken before the Magistrates. I am inclined to 
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MiTHiGi- think that the Council had no right to issue three separate rates^ and 

Ka^tos ^ uecessary, separate executions ; however, it seems difficult to say, 

^ ' that if they could do so when the separate portions of property are 

Agbiottl- ^ different hands, they could not do so when they are in the hands 

TUBAL CJo. Qf one person. 

Sir W. Manning, J. I am of the same opinion, and I quite concor 
that, if possible, it would have been better that this case should have 
been heard before three Judges. I think that the matter of this Appeal 
has been decided by the Waratah Case, »cept as to the issuing of 
three rate papers. I was Counsel in that case, and I am quite satis- 
fied that it must have been decided that coal mines were rateable. 
Mr. Darley^s first contention was, that the 168rd section is controlled 
by the 164th ; and that mines that have never been let are not within 
the scope of the 164th section. The Judges, by a majority in the 
Waratah Case, decided that there is no appeal from the decision of 
the Magistrates, even where the principle of the rate is involved, 
provided no unrateable property has been rated. I think fnrther, 
even if the question were still open, that the 176th section decides 
it, as the words of the section are : '' Such decision shall be final 
as regards the matter of such appeal.'' If we are of opinion that 
all the property that was assessed in this case was rateable, there is 
an end of the question — ^the decision of the Magistrates is final. Coal 
mines are clearly included in the 163rd section, for the word " lands,'' 
including all minerals, is used, and then in the 164th section it is ex- 
pressly enacted that a rate shall be made upon all rateable property. 
Although the clause is no doubt a little imperfect, still I think, 
upon the whole, that it was the intention that all mineral lands 
were to be rated. It being clear, then, that mines that have not been 
let were intended to be rated, although they are not exactly within 
the clause, we must carry out the general intention of the Legis- 
lature. Now, what is the meaning of the words " annual rental.'' 
They have been held to mean the fair rental value, and in respect to 
coal mines, it is best got at by the out-put of the previous year. Five 
per cent, upon unimproved lands is imposed on the assumption that 
the land will remain for ever, but a coal mine is diminishing in value 
every year. 

As to railroads, I have no doubt they are liable to be assessed. 
The rails are attached to the land. I think, there were three separate 
matters to be valued, on three separate principles ; although the sur- 
face, mine, and railway, are all part of the land in law, yet they are 
severable in their nature ; they are capable of being separated by 
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will^ deed, or Act of Parliament. The Corporation has treated them Mtnnci- 
aa being different, and has put the surface at so much, the minerals haiol' 



.TON 



at so much, and the railway at so much. , ?• 

Then comes the question as to whether it was wrong to issue three Agbicul- 
separate rate papers, and on this point I cannot agree with His '"'^^ ^• 
Honor. It might have been better to have had one rate paper, with 
a footnote shewing how the rate was made up j but it comes to the 
same thing in substance. The three things are different in their 
nature, and I do not see why they should not be each the subject of a 
separate rate. But supposing it woidd have been better to have had 
one rate with a footnote, surely if the substance of the rate is right, 
that can be no ground for coming here to say that the rate has failed. 
I cannot possibly hold, assuming the view of His Honor to be right, 
that that is any ground for an appeal. 

Appeal dismissed toith costs. 

Attorney for Appellants — Brown by BiUyard. 
Attorney for Bespondents — Wallace by Curtiss. 



WARATAH MXTNIOIPALITY p. WAHATAH COMPANY. (18) 

ThiB was a motion to make absolute a rule obtained by the Defendants on tlie 
Sth of June last, calling upon the Flaintifis to shew cause why a verdict ofltained 
by them should not be set aside, and a yerdict entered for the Defendants, or a 
non-suit entered, or the verdict returned fer the Plaintiffs reduced. 

Mr. Butler, Q.C., and Mr. Healy, instructed by Mr. W. Readett, of Newcastle, 
appeared for the Plaintiffs, and Sir W. Manning, Q.C., and Mr. Dayis, instructed 
by Mr. Barker, appeared for Defendants. 

This action was brought to recover the sum of £191 6s., as rates alleged to be 
due for the year 1873 to the Municipality, under an assessment according to the 
provisions of the Municipalities Act of 1867. 

The action was tried on the 27th day of May last, before Sir James Martin, 
Chief Jiistioe, and a Jury of four ; and a verdict was returned by consent, subject 
to the opinion of the Full Court, for the full amount claimed. 

From the evidence it appeared that the land where the Company carries on its 
operations is partly situated in the Municipality of Lambton, and that one-third of 
the vrorkings of the Company was situated under land in Lambton. The principU 
on which the valuers of the Municipality made the assessment was to take the 
published reports of the quantity of ooals (170,000 tons) raised by the Company in 
1872 ; and, estimating the yearly rental of the land at a royalty of 9d. a ton, they 
■immnrd the rate at Is. in the £, or nine-tenths of such royalty, subtracting the 
royalty on the amount of the coal supposed to be raised exclusively in Lambton. 
They arrived by this calculation at the sum of £191 5s. 

The grounds on which the rule nisi was obtained were : — 1. That the principle 
on which the valuers made their assessment is not in accordance with the provisions 

(13) Sifdney Morning Herald, December 9, 1874. 
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MuNiGi- o' ^® Municipalities Act. 2. That the rate was not made according to the pro- 
PALTTY OF Tisions of the Act. 3. That a portion of the minerals in respect of the raising of 
Hamilton ^hich the rates were made, was taken from land not within the Plaintife* 
AuCTRALiAN Municipality. Under the 164th section of the Municipalities Act of 1867, power 
Agricul- ^ given to the Council of each Municipality to make an assessment and rate upon 
TUBAL Go. all rateable property within such Municipality, assessing the same at pine-teDths 
of the fair average annual rental of all buildings and cultivated lands, or lands 
which have been let for pastoral, mining, or other purposes, whether such build- 
ings or lands shall be then occupied or not. It was contended for the Defendants 
that the royalty was not a rental, and that, being calculated on the returns for one 
year only, it could not be a fair average rental ; and also that, although only one- 
third of the Company's workings were in Lambton, the greater quantity of their 
coal was raised in that Municipality. The assessment was bad in principle, and 
not merely excessive in value. Counsel for the Plaintifb objected that Defendants 
were concluded by the appeal from the rate given by the Act, and argued that the 
question was not one of principle, but merely of value, which the Magistrates had 
power finally to settie on appeal. They idso pointed out that the data which 
formed the basis of assessment were furmshed by the Company themselves, and 
contended that the royalty payable in respect of the land should be estimated by 
the extent of the workings, and not by the quantity of coal extracted. 

The Chief Justice and Mr. Justice Faucett were of opinion that the decision of 
the Justices at Petty bessiona on the appeal from the rate would have been final, 
if they had given a decision ; but as they had refused to go into the questions of 
principle involved, they had virtually not decided. The question of the piindple 
of the assessment could not be separated from the question of value, and the 
Justices ought to have decided both. Their Honors also held that the principle 
on which the valuers proceeded in taking as the basis of their calculation the 
amount of coal extracted was a right one ; but that they were wrong in consider- 
ing only the extent of the workings in Waratah and Lambton respectively, instead 
of taking into account the quantity of coal actually extracted in their own 
Municipality. Taking, as correct, the estimate of the Company, that at least 
half the coal raised by them was taken from Lambton, their Honors (follow- 
ing the same principle of calculation) reduced the verdict for the Plaintifis to 
£143 8s. 9d. 

Mr. Justice Hargrave thought that the decision of the Petty Sessions was not 
final when any principle of rating was involved, and that the valuers ought to 
have exercised the power of personal inspection s^yen. to them by the 173rd 
section, and thus accurately determined the rateable value. The " fair " average 
annual rental could not be properly ascertained, without taking into consideration, 
besides the mere extent of the workings, the thickness and quality of the seams, 
and other circumstances which were not noticed by the valuers. His Honor, 
therefore, held that the valuers had neglected their duty, and that there were no 
materials before the Court on which they could deal with the assessment. He, 
therefore, thought that the assessment ought to be sent back to the valuers. The 
Court, therefore, by a majority, reduced the verdict to £143 8s. 9d. No costs to 
either party. 
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ROBINSON Y. THE BOROUGH OF A8HFIELD. August 2S. 

MmnieipalUiet Act — 81 Vio.^ No, 12, «. 119 — Compensation, 

An owner of land is not entitled to recover compensation nnder section 119 of 
the Municipalities Act of 1867 in respect of works done outside his land^ 
though it may have been injuriously affected by such works. 

To a count for compensation for executing works upon the Plaintiff's land, the 
Defendants pleaded on equitable grounds that the Plaintiff requested them to 
make the road, the works on which were complained of, and that they were induced 
by his representations to belieTe that if they did such works to the best of their 
judgment he would not require any compensation. 
MM a good plea. 

Quare whether the representations should have been set out at length in the 
plea. 

Declaration. 2. That the Defendants^ under and in pursuance 
of the powers conferred on them by the provisions of the 
Municipalities Act of 1867^ broke and entered certain private land 
of the Plaintiff situate in the said Borough and caused certain works 
to be executed on the said land by order of the Council of the said 
Borough^ that is to say^ the Defendants caused a certain road^ 
footway^ and embankment to be made thereon^ and the Defendants 
also caused larger quantities of earthy stone^ and rubbishy &c.^ to be 
carted and thrown upon the said land to assist in forming and 
supporting the said road^ footway^ and embankment^ and caused the 
said earth, stone, and rubbish to be cast and placed against a certain 
fence of the Plaintiff upon the said land, and gates and posts of the 
Plaintiff in the said fence. Averment that the Plaintiff has been 
injuriously affected by the construction of the said works so executed 
by order of the said Council as aforesaid, and has suffered loss and 
damage thereby^ and the said land and premises have thereby become 
greatly deteriorated and diminished in value to the Plaintiff, and the 
Plaintiff brings this action in this Honourable Court, being a Court 
of competent jurisdiction in that behalf, and in order to recover com- 
pensation from the Defendants for the injury aforesaid. 

3. That the Plaintiff, at the times^ &c., was and still is possessed 
of the land and premises in the first count mentioned, belonging to 
the Plaintiff as the owner thereof, and situate within the said Borough, 
and adjoining a street or road of the Defendants called Armstrong- 
street, also within the said Borough ; and the Defendants caused 
certain works to be executed by order of the Council of the said 
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BoBimoH Borough in and upon the said street^ that is to aay^ the Defendants 
^ ^* eaoaed the level of the said street to be raised where it abutted upon 

BOBOnOH OF ... 

AsHFixLD. and adjoined the Plaintiff's said land^ and caused large quantities of 
earth and stone to be there placed and heaped on the said street and 
up to and against a fence of Plaintiff's which bounded the said land 
and divided it from the said street^ and formed a path or footway upon 
the earth so resting against the said fence. Averment of damage and 
claim for compensation as in count 2. 

Plea 6 (on equitable grounds). That prior to the doing of the 
works in the 2nd and 8rd counts mentioned for the purpose of form- 
ing the roadway and pathway of the said Armstrong-street^ the said 
street and pathway had not been laid and formed by the Defendants, 
and had not been taken into their management or control ; and in 
consequence of the then state and condition of the said street the 
Plaintiff was seriously incommoded in his access and egress to and 
from his said land and his house thereon^ and the rain water falling 
and collecting in the said street flowed into the Plaintiff's said knd, 
and cut up and seriously injured the same. Averment that the 
Plaintiff applied to the Defendants to form and frame the said street 
and pathway^ in order that he should have access to and from his 
said land and house by such street^ and that, as much as possible, 
his said land should be protected from the said rainwater. Averment 
that the Defendants were induced by the allegations and representa- 
tions in that behalf of the Plaintiff to believe, and did, in fact, believe, 
that if they did such works to the best of their judgment and the 
judgment of their overseer, having the charge of the roads in their 
Borough, and used their best exertions to make the said street of sueh 
use for access as aforesaid for the Plaintiff, and to protect his said 
lands from the said rainwater, the Plaintiff would not require to be 
paid any compensation for or in respect of any works so done by the 
Defendants ; and that the Defendants, being so induced, and acting 
on such belief, did the works in the said counts mentioned, and did 
them to the best of their judgment and that of the said overseer, and 
used their best exertions to make the said street of such use for access 
as aforesaid for the Plaintiff and to protect his lands from the said 
rain-water. 

Cross-demurrers ; the Defendants demurring to the 8rd count on 
the grounds that the count did not shew works entitling the Plaintiff 
to compensation in the way in which it was claimed ; and that the 
Municipalities Act did not provide for the recovery of compensation 
for works done off the Complainant's or Plaintiff's land ; and the 
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Flaintiff demurring to the Defendants' fifth plea on the grounds that Bobihson 
the fiMsts stated in the plea were consistent with an intention on the bobouoh or 
Plaintiff's part to recover compensation in case his property should Asbubld. 
be injured ; that the plea did not allege that the Plaintiff requested 
the Defendants to enter upon and do works upon the Plaintiff's land ; 
and that it was immaterial to allege that Defendants were induced to 
belieye that the Plaintiff would not seek compensation, while the plea 
failed to shew that the Plaintiff ever alleged or represented in fact 
that he would not seek compensation^ and also failed to shew any 
representations or conduct on his part reasonably leading to such an 
inference. 

C. B. Stephen for the Plaintiff. The third count is good. Section 
119 of the Municipalities Act enacts that '' Every person affected by 
the construction of any such drain, watercourse, well, pump, pipes, 
or other necessary work as aforesaid, or by any other work eaeeuied 
by order of the Council, or suffering any loss or damage whatsoever 
under the powers herein conferred, may recover compensation.'' That 
section is very comprehensive and applies to all works of any kind 
executed by the Council. At any rate, the count is good as a trespass 
count. The heaping of the earth, &c., against the Plaintiff's fence 
was actionable without the Act at alL As to the plea, it does not say 
that the Defendants were invited to go on the Pbiintiff's land. We 
complain in the second count of works done on our land, not in Arm« 
strong Street. Vindin v. the MunicyxtUty of Weet Maitland (1) was 
cited. 

Davis for the Defendant, was not called upon to support the de- 
murrer to the third count. He cited Dames v. Marshall (2) as an 
authority for the plea. 

Stephen was heard in reply. 

Paucett, J. As to the third count, which complains of acts done 
outside the Plaintiff's land, I think it cannot be maintained in its 
present form. It was clearly intended to set up a claim for compen- 
sation under the Municipalities Act in respect of works carried out 
by virtue of the Act. It seems to me that section 119 does not 
apply to a case of this sort, but applies only to acts done on the land 
itself. It applies only to the works authorised by the early part of the 
same section. The general words, '' other necessary works," refer to 
the removal of earth or gravel, or the quarrying of stone, which are not 
specially enumerated in the particular words which precede. The 

(l) 7 B. C, E. 216. (2) 10 0. B, N. 8. 697. 
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RoBorsoN wording of the section is sufficiently clear to shew that it was 
Borough of i^^^^^^d by it to enable compensation to be giren to persons on 

AsHnsLD. whose land necessary works were done. But the third count admits 
that the works complained of were done off the Plaintiff's land. It 
has been attempted to support the count on the ground that it is 
really in trespass. But it would not be likely that there should be 
two counts for the same trespass in one declaration. The comit 
was evidently intended to test the right of the Plaintiff to reoorer 
compensation for works skilfully and lawfully done outside his land| 
and I think it cannot be sustained. 

The plea has caused me more difficulty. We must distingoish 
between the works done on the road proper and the works done on 
the Plaintiff's land. It may be that under section 119 the Defendants 
have power to do works upon private land. But the plea does not 
say that they did them under section 119. It says that they did the 
works complained ofj not under their statutory powers^ but in a 
different way altogether. It is alleged that the road in a state of a 
nature caused a flow of rainwater on to the Plaintiff's land. Tue 
Plaintiff then applied to the Council and asked them to make a 
proper road. If he had only asked them, I don't think his request 
would be a defence, if they damaged his property by an unskilfol 
performance of the work, or if they went upon his land. For 
instance, if a buttress had been placed upon his land for the purpose 
of supporting the road, his request to make the road would be no 
defence to an action for the trespass. Otherwise a request to make 
a road would entitle a Municipal Council to shoot rubbish upon one's 
land. But the plea goes further. It says that the Plaintiff not only 
asked the Council to make the road but he made representations of 
such a kind as induced the Council to make the road and to believe 
that he would not seek compensation. It appears to me to be one 
of the grounds on which equity interferes, that one person by bis 
conduct has led the other party to believe that he consents to bis acts. 
The plea does not set out the particular representations, and I think 
it ought to have set them out, in order that the Court might see 
whether they were sufficient to induce the Defendant to believe that 
the Plaintiff would not seek compensation. It seems to me that the 
representations must go this length, that the Defendants went upon 
the Plaintiff's land under a distinct understanding with him that they 
should not be liable for what they did. Anything short of this will 
not prove the allegations in the plea. In ord^r to make the plea 
good, more is required than a mere request to make the road ; even 
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if the Plaintiff said, '' Do it as you like." But if there was a Bobinson 

representation that if the Council should find it necessary to come on ^ ^• 
. , '' Borough of 

his land, he would not demand any compensation, then I cannot see Ashfield. 
that a Court of Equity would not allow it as a defence. My chief 
difficulty is that the representations are not set out. But I think 
this is got over by the Plaintiff demurring. He admits, for the 
purpose of the demurrer, that such representations were made and 
that their effect was such as is stated in the plea. Mr. Stephen has 
referred to the replication in Davies v, Marshall, That certainly 
shews that the representations relied upon are generally set out. And 
there is no doubt that it is proper to set them out. It does not 
come within the rule against stating evidence in the pleadings ; for 
the representations are not mere evidence, but the leading facts on 
which the action or the defence, as the case may be, rests. On the 
whole, taking into consideration the effect of the demurrer as an 
admission, I think that the plea must be upheld. 

Sib William Manning, J. I am of the same opinion. As to 
the third count, I think the demurrer must be sustained. The count 
wholly relates to things done off the Plaintiff's land. I think that 
section 119 does not deal with any works executed outside the lands 
of the person injured, and that the Borough are in no way liable for 
such works unless they have been negligently done. 

I think the plea is good. I take it, the effect of the plea is this : 
the Defendants say, " True, we did the work as a Corporation under 
the Act ; but if you make any claim we deny your claim. You asked 
us to do it and we consented. You made representations that if we 
did it to the best of our judgment, and gave our best exertions, you 
would be content.'^ I do not think it would be sufficient or indeed 
material for the Defendants to say, " We believed that no compensa- 
tion would be claimed.'' But it is enough to say, *' You represented 
to us that you would not claim any.'' The plea states that, acting 
on the belief induced by the Plaintiff's representations, the Defend- 
ants did the work. I think that is quite enough. His Honor has 
expressed a doubt whether the statements in the plea would be 
sufficient if appearing on an affidavit to support an injunction granted 
ex parte by a Court of Equity on such an affidavit. I am inclined 
to think they would be. But it is different here, and is more like 
the case of a motion for an injunction on notice. One party in his 
affidavit states that representations were made, and there is no denial 
on the other side ; the other party admits, in fflobo, that what is 
stated is true. If the plea was defective in not setting out the repre- 
69 
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B0BIN8OV BentationB^ the Plaintiff might have taken exception to it hefore a 
BoRonoH OF Judg^ ^ chambers as embarrassing. 

AsHFRLD. j^ £g stated in the second count that the road was on the Plaintiffs 
land. But what does that shew ? A road may be on private knd 
and yet be a public road. The soil and freehold may remain in the 
owner though the surface may be dedicated to the public. If that is 
what is meant by the Plaintiff's land in the county a representation or 
a request would come to the same thing. 

Judgment /or the Defendants, 

Attorney for the Plaintiff — S. C. Brown. 
Attorney for the Defendants — T. B. RoUn. 



August 28. 



ROTHERY p. LOMAX. 

Croum Lands Act — Holders in Fes Simple^Fre-empiive Leases, 

The holders in fee simple of lands in the first-class Settled Districts, granted 
before the passing of the Crown Lands Acts of 1861, are not entitled to lesse 
adjoining Crown lands by pre-emptive right if those lands are under pastoral lease. 

Trespass. — The declaration and plea are given in the report of a 
former decision upon demurrer. (1) 

Replication. That the lands of which the said WilUam Frederick 
Jones is alleged in the said plea to be the holder in fee simple were 
within the First-class Settled Districts^ within the meaning of the 
Crown Lands Occupation Act of 1861^ and were lands formerly, and 
before the passing of the said Act, granted to one William L?iwsoii ; 
and that after certain mesne assignments, the same had become 
vested in the said William Frederick Jones, as alleged in the said 
plea; and that such lands had not been purchased by the said 
W. F. Jones, or by any other person, from the Crown since the 
passing of the said Act. Averment, that before the time of the 
application of the said W. F. Jones in the said plea mentioned, the 
lands in the declaration and the said plea mentioned, being also lands 
within the First-class Settled Districts, were duly leased by the 
Governor and Executive Council, under the provisions of the said Act 
and of the Land Acts Amendment Act of 1876, to the Plaintiff for 

(1) Ante p. 96, 
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tibe term of one year^ expiring on the Slst day of December^ 1878^ Rotheby 
and that sucli lease was duly renewed under the provisions of the said lo^I^x. 
Act^ by payment of the rent due for the ensuing year^ for a further 
term of one year expiring on the Slst day of December^ 1879 ; and 
that at the time of the said application^ and of the approval of the 
Minister in the said plea mentioned^ the said lease was in full force 
and effect. Averment that during the continuance of the said term 
and the said renewed term the Defendant committed the trespasses 
complained of. 

Demurrer^ on the grounds that under the Crown Lands Acts and 
Regulations the pre-emptive lease under which the Defendant jus- 
tified prevailed over the lease set up by the Plaintiff in his replication ; 
that grantees of land before the passing of the Occupation Act of 1861 
had the same rights respecting pre-emptive leases as those possessed 
by purchasers of land since the passing of the Act ; and that land 
leased as in the replication mentioned is vacant land within the 
meaning of the Occupation Act of 1861^ and is open and available to 
be taken up for a pre-emptive lease. 

Joinder in demurrer. 

Pilcher (C B. Stephen with him)^ for the Defendant^ m support of 
the demurrer. By section 12 subsection 5 of the Occupation Act the 
holders in fee simple of any Crown lands may be allowed pre-emptive 
leases of adjoining lands. No distinction is drawn between grants 
before and after the passing of the Act. In fact^ the term '* holders 
in fee simple" applies equally to both. The Regulation (2) which 
deals with this matter is still more precise : ^' Holders of land in fee 
simple, whether granted, purchased, or conditionally purchased/' may 
take pre-emptive leases. The regulation interprets the section. No 
distinction is made between the rights of a free-selector and a grantee. 
What is ''vacant Crown land'' in the one case is so in the other. * 
The existence of a lease would admittedly be no bar to a conditional 
purchaser pre-emptively leasing the land. We submit that " vacant 
land'* means land which has not been alienated or is not held under 
a pre-lease. To decide in favour of the Plaintiff's contention would 
be to upset the whole practice of the Lauds Office. 

M. H. Stephen, Q.C. {Barley, Q,C. and Knox with him) for the 
Plaintiff in support of the replication. We rely in the first place on 
section 12 subsection 3 of the Occupation Act. " Leases may be renewed 
annually by payments, &c., unless the lands be required for sale, or for 

(S) Beg, 8 ; 28tli August, 1875 (OccupatLon). 
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RoTHXBT any public purpose^ or for tlie satisfaction of any pre-emptiye lease 
LoMAx. ^^ right of new purchases." That shows that a lessee of land in the 
First-Class Settled Districts (as the replication states the Plaintiff to be) 
is entitled to a renewal of his lease against any claim to a pre-emptive 
lease, unless such pre-emptive lease he applied for in right of new 
purchases, that is to say, purchases after the passing of the Act. 
Then by subsection 12 " the sale, conditional or otherwise, of land 
under lease shall cancel so much of the lease as relates to the land so 
sold and to three times the area thereof adjoining thereto/' This 
further carries out the enactment of subsection 3 by providing for the 
cancellation of those portions of the lease as to which a renewal is not 
allowed. But it applies only to conditional purchases or sales by 
auction after the passing of the Act. Then the proviso in subsection 
5 which completes the rights to the pre-emptive lease becomes in- 
telligible. " Provided there be so much vacant Grown lands available/' 
If there has been a new purchase the land is vacant because the lease 
is cancelled ; but an old grant has no such effect, and the grantee 
can only take a pre-lease if the land be actually vacant. We contend 
that '' vacant" means either actually vacant or made vacant by can- 
cellation. But in addition to the effect of the clear construction of 
the words of the Act, its policy must be looked to. It could never 
have been intended to give new rights to grantees of land before the 
Act over lessees. 

Pilcher, in reply. Why should the Act make any distinction 
between one holder in fee simple and another, simply because his 
title arose at a different time ? The construction contended for would 
make the 5th subsection unmeaning. The different subsections are 
'' conditions" subject to which leases are to be granted. If lands 
under lease are not to be affected by an old grant, how is it that the 
enactments in subsection 5, which clearly refer to all grants, old and 
new, find a place there. Subsection 5 shews conclusively that all 
grants alike carry with them the right to pre-emption. 

Faucett, J. This is an action of trespass. One plea is that the 
land trespassed upon was held by the Plaintiff under a pre-emptive 
lease in right of land held in fee-simple. The replication is, in 
substance, that at the time of the application for the pre-emptive 
lease, the Plaintiff was lessee of the land applied for, that such land 
was within the First Class Settled Districts, and that the land in 
respect of which the pre-lease was applied for had been granted by 
the Crown before the passing of the Occupation Act of 1861. The 
question for us to decide i^ whether a purchase from the Crown 
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before the passing of the Act of 1861 conferred the right of taking a Eothert 
pre-emptive lease out of an adjoining pastoral lease. It is a matter of lo^^^^x. 
great importance ; and I should have thought it necesssary to write 
our judgment if we had not both very cleaily made up our minds 
upon the point. 

Now subsection 12 of section 12 of the Occupation Act is in these 
words. [His Honor read the subsection.] The question is^ whether 
this section applies to lands purchased before the Act. We know 
that as a general rule enactments in a statute are only intended to 
apply to a former state of things unless there are very clear words 
indicating an express intention to make the provisions retrospective. 
It is quite clear that the first words of this subsection — " the sale 
conditional " — have reference to lands purchased under the Acts of 1861. 
'' Conditional '^ was a word introduced for the first time by the 
Alienation Act. Then come the words — "or otherwise.^^ They 
must take a signification somewhat analogous to the preceding words. 
If we consider what other modes of purchasing lands were given by 
the Acts^ clearly sale by auction was authorised^ and the words^ 
'' or otherwise^'' would apply to sales by auction. To my mind^ the 
whole form of the expression shews that the section was intended to 
operate prospectively. It is impossible to say that a sale which took 
place years before should have the efiect of cancelling a lease long 
afterwards. The subsection is perfectly clear^ and its efiect is, that 
adjoining Crown lands are made vacant by any sale after the passing 
of the Act. 

We next come to subsection 5. Probably the words there bear 
their natural meaning and apply to all holders of land in fee-simple 
at the time of the passing of the Act, as well as those who acquired 
titles afterwards. It enacts " that the holders of land in fee simple 
of any lands may be allowed leases of Crown lands adjoining to their 

respective properties to the extent of three times 

their own purchased or granted lands.'' If it stopped there there 
would be no difficulty. We should have had to apply to the Intei'pre- 
tation Clause for the meaning of the words, " Crown Lands ;" and 
it would be found that those words would include lands under lease. 
But now we are brought to the difficulty. There is this condition — 
"if there be so much vacant Crown lands available.'^ What are 
'' vacant Crown lands ?'' Is not this subsection complementary to 
Bubaection 12 V That cancels ; and this enables the holder in fee- 
simple to take only what has been rendered vacant by cancellation or 
18 actually vacant. 



178 SUPBEME OOTJET EEPOEtS- lJ.fi. 

RoTHERY Now we can go a step farther. Sub-section 3 provides that a 
LoMAx. lessee cannot renew his lease if the land is required for '^ preemptive 
lease claims in right of new purchases.^' So that first there is the 
cancellation of the lease as to a certain area ; then there is a provision 
that the holder in fee may lease that area; then there is — what might 
seem superfluous — ^the deprivation of the lessee's rights over that 
area. It seems to me that these three clauses are consbtent and 
complementary : all three are applicable to purchases since the Act; 
only one can possibly apply to purchases before. 

It comes back then to the question^ what are '' vacant" lands ? The 
word ''vacant/' if it is to have any meaning, must mean lands not under 
lease at all. But there is no way by which the holder of land under a 
title acquired before 1861, in the middle of a pastoral lease^ can cancel 
that lease as to any portion. Sub-section 12 enables purchasers, since 
the passing of the Lands Acts, to do it ; but there is nothing to shew 
that the purchase of land before the Acts was intended to have that 
effect. It follows that the holders of land purchased before 1861 
cannot claim by way of pre-lease any portion of land under lease. 
It seems to me therefore that the pre-lease set up by the Defendant 
cannot, under the circumstances, be maintained. 

Sir W. Manning, J. I am of the same opinion. With Mr. 
Justice Faucett I should have desired, in view of the importance of 
the case, not to take time to consider, but to put my thoughts toge- 
ther in a more orderly manner ; but the point is so clear that we 
ought not to delay in giving judgment. 

It appears to me that this case comes under section 12 of the 
Occupation Act, as the land in question is in the First-class 
Settled Districts, and that we need not refer to section 16, 
which deals only with the other Districts. It may be that by 
the joint operation of section 16 and sub-section 5 of section 
12, holders of land in fee-simple in the Second-class Settled 
Districts and the Unsettled Districts, whatever the date of their 
grants, may be entitled to take pre-emptive leases out of adjoining 
lands under pastoral lease. But that is not the question for our 
decision, and I must not therefore be understood to give an opinion 
upon it. Again, I can very well understand that the holder of 
a pastoral lease in the First-class Settled Districts, who has freehold 
lands within his own lease, may have the right to a pre-emptive 
lease by virtue of that freehold. He is in a position to surrender his 
lease at any time, and it may be that by his application for a pre- 
emptive lease he surrenders pro tanto his pastoral lease^ and thus 
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makes it yacant Crown lands for his purpose. The same Bothxbt 
difficulty would not arise as where the case is one of adverse claims. lo^J^ 
The question is here whether a pastoral lessee, whose land cannot be 
said to be vacant as against the Crown, can be ousted by any one to 
whom the Crown may grant another lease. Apart from statute no 
landlord can grant a second lease which will override the first lease of 
the same land. The question is whether that which could not be done 
under ordinary circumstances is now authorised by Statute. In con- 
sidering this question we should read the Crown Lands Alienation 
Act and the Crown Lands Occupation Act together, as being two 
chapters of the same Act of Parliament. They both emanated from 
the same legislative mind ; they have frequent reference to each other ; 
and they are so interwoven that they must be read together. 

The general policy of these Acts was no doubt to deal prospectively 
with Crown lands. They offered to the public the right to acquire 
lands on entirely new terms. Any person who applied for a piece of 
land and paid 6s. an acre could occupy and hold the land ; not only 
that — but the right to take up three times the area of his selection by 
way of pre-emptive lease was included in his purchase. It was part 
of the purchase, part of the right, for which a valuable consideration 
was to be given. The same reasoning applies to purchases by auction 
since the Act. But in the case of old purchases, to confer such a 
right would have been a gratuitous free gift. The grantees had 
bought their properties under a different order of things and there 
was no consideration for such a privilege. Of course the Legislature 
might grant it to them if it thought fit ; but there is nothing in the 
general policy of the Act to lead us to the conclusion that any such 
free gift was intended, as against the Crown lessees ; though it may 
very well have been thought right to allow adjoining Crown lands to 
be leased by pre-emption where the Crown only was affected. 

The argument of Mr. Pitcher would expunge the word " vacant'' 
altogether. The effect of his contention would be that pastoral leases 
would not stand in the way of pre-emptive leases in any right what- 
ever. I read the 12th sub-section as applying only to prospective 
purchases. If there were any doubt as to the correct constiniction, it 
would be dispelled by sub-section 3, which may be regarded as inter- 
pretative. Primd facie lands under lease are not vacant, and cannot 
be rendered vacant except by statute. That is done, in the case of 
purchases since the Act, by sub-section 12. In Ricketson v. Barbour 
(2), we decided that the selection created an inchoate vacancy ; that 

(2) 1 8. C. R. N. id. 193. 
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though the lease was not cancelled as to any specific area, yet for the 
purposes of the Act there was an inchoate cancellation which was 
rendered complete by an application for the specific land to be taken 
up. It has been said that there are very few lands in the First-class 
Settled Districts which have not been taken up under lease ; but we 
cannot take judicial notice of that. At the same time it must be 
remembered that the Crown Lands Acts were passed eighteen yean 
ago ; and I am inclined to think that even now, especially in the 
Coast districts, there is a good deal of such vacant land. But we 
have really nothing to do with that question. 

Faucett, J. Considering the great extent of land in the First-dass 
Settled Districts held by some persons under old grants, I am inclined 
to think that a proof of the correctness of the judgment just delivered, 
as the Legislature could not be supposed to have contemplated 
immense areas being taken up and all other pre-emptive leases 
barred. 

Judgment for the Plaintiffn 

Attorneys for the Plaintiff — Want^ Johnson and Want. 
Attorneys for the Defendant — John Dawson and Son. 



August 26. 



Ex PARTB WEBB.— Ik thb mattbb of thb Real Pbopbbtt Act. 
WiU — drnttruetion-^DeviM durmg Widowhoods 

A testator devised all his real estate to his wife " to have and to hold the same 
absolutely and without let or hindrance or control from anyone whataoever, as her 
own property and estate, so long as she continues my widow ; hut if she marries 
again then my real estate shall he sold, and upon paying her one-third of the pro- 
ceeds from such sale" the remainder was otherwise disposed of. 

Held (the wife having died without having married again) that she took an estate 
in fee unier the will, which became absolute on her death, and that the fee pasaed 
by her will. 

Motion, under section 107 of the Real Property Act, for a rule 
ordering the Registrar-General to register the applicants as Proprietors 
of certain lands under the Act. 

The Applicants were the executors and devisees under the will of 
Mrs. Odell, deceased. The case turned on the construction of the 
will of William Odell, her late husband, which was in the following 
terms : — '' I give, devise, and bequeath to my dear wife the whole of 



Vol It. COMMON tAW. Igl 

my personal and real estate that I may die possessed of^ to have and Ex parts 

to hold the same absolutely^ and without let or hindrance or control 

from any one whatsoever^ as her own property and estate^ so long as 

she remains my widow ; but if she marries again^ then my real estate 

shall be sold^ and^ after paying her one^-third of the proceeds from 

such sale^ the remainder I do hereby give^ devise^ and bequeath to my 

relatives in this colony and in England^ and to each an equal sum. 

I do also appoint my wife as executrix^ and William Webb^ of Spring 

Grove, as executor of this my will.^* 

Mrs. Odell died without having married again, and the Applicants 
now claimed to be registered as proprietors by transmission of the 
lands of the Testator which were under the Eeal Property Act. The 
Examiners of Titles reported against the claim. 

DaviSf for the applicant. The question is, whether the widow took 
an estate for life or an estate in fee determinable on her marrying 
again. If she took an estate in fee, the condition determining it has 
not happened, and the fee has passed under her will. Pile v. Salter 
(1) is an authority directly in point. According to the construction 
contended for by the examiners, the widow would probably under the 
will take more if she married than if she did not. 

Owen, for the Registrar- General. The Court must not do violence 
to the Testator's plain words, " so long as she continues my widow." 
That cannot possibly mean for a longer period than her life. The 
necessary grammatical construction requires that she should take 
an estate for life. Pile v. Salter is really an authority on all fours the 
other way. Our contention is that there was an intestacy in the 
event of the widow not marrying again. The words " so long as" must 
not be read as a condition or a proviso, but as words of limitation 
marking out the estate she was to take : Jarman on Wills (2). 

Faucett, J. I think Mr. Davis' contention is the right one. 
Although the rule undoubtedly is that we must give full force to the 
particular words of the will without forcing the construction, still 
we must also look to the entire of the will. It was clearly the inten- 
tion of the Testator to give the widow the whole of the property, for 
he uses the word " absolutely.'' He says " I give her this absolute 
estate as long as she remains my widow." The question is, what did he 
mean 7 I think he meant that as long as she remained his widow and 
alive she was to have the entire power of disposition of the property 
by will, but if she married again the whole property was to be other- 

(l) 5 Sim, 411, (2) Vol. L, p. 761. 
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Ex FABTE wise disposed of^ except one-third which the Testator gave to abso- 
"*^* lately. That shows that he intended to dispose of the estate to her 
if she remained unmarried, but if she married, to reduce her mterest 
to one-third. But in either event he disposed of the whole estate, 
and evidently did not intend that there should be an intestacy. 
What we should be obliged to do if we adopted Mr. Owen's arga- 
ments would be to hold that the Testfitor's intention was that if she 
died without marrying again the estate should not go to his relations 
in the way pointed out by him, but should be divisible as on an in- 
testacy. 

Sib W. Manning, J. I think the matter is plain enough to decide 
at once. There is do doubt that the Court, in construing wills ought 
to lean against intestacy, and I think here that the Testator meant to 
die testate as to the whole of his property. It has been said that we 
must give the particular words of the will their natural importance. 
That is very true; but, in construing them, we must look to the 
whole tenor of the will. There is nothing inconsistent in these two 
rules of construction. It is quite clear that under the present law 
the first words would carry an estate in fee, unless controlled by 
subsequent words. Then come the words which occasion the difficulty 
— " so long as she shall remain my widow.'' The effect of the whole 
devise is to give an estate in fee in an informal sort of way, subject to 
, the happening of a certain contingency ; and after the happening of 
that contingency, to divest the fee and vest it in some one else. 
While we give all force to the words " so long as, etc.,'' we must not 
neglect the other words in the will. And there is not one word to 
show that an estate for life was intended. Then there is the circum- 
stance that if the widow remarried the estate was to be sold, and she 
was to have one-third. We must take it that the Testator intended 
to punish her remarriage by a loss of part of the estate previously 
given to her. If she did what he did not mean to encourage, then 
he would give her less. It appears to me that the plain construction 
of the will is that she was to have the whole absolutely if she did not 
marry, one-third if she did. 

Motion granted, 

Owen asks the Court to decide whether the Eegistrar-General 
should note on the certificate a general charge of debts created by 
Mrs. Odeirs will. The question had often arisen, and the Examiners 
were desirous of obtaining the opinion of the Court. 

Faucett, J. I think the charge should be noted on the certificate. 
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SiE W. Mannino^ J. I can understand if a testator bad died ten Ex parte 
years ago there would be no necessity to note such a possible incum- ^^^ 
brance. The best way is to leave as the Testator left it. It does no 
harm to make a purchaser take subject to the charge. 

Attorneys for the Applicant— S/g^A^, Laurence and Jaques. 
Attorney for the R^istrar-General — Williams (Crown Solicitor). 



McLEAN V. RAMSAY. 

Septe/mher 12. 

Promissory Note — AgreemeiiU not to me — Suspension of right qf actiotL 

To a dedaiation on a promiflsory note the Defendant pleaded that before the 
note became due it was agreed between the Plaintiff and the Defendant that, in 
consideration that the Defendant would join with the Plaintiff and B. in making a 
joint and several promissory note for £640 to R., the Plaintijff would not sue upon 
the note in his favour so long as the Defendant remained liable on the note for 
£540 to R. Averment that that note was still in force. 

Upon demurrer, held a bad plea. 

Declaration on a promissory note. 

Plea 2. That after the making of the promissory note in the 
declaration mentioned^ and before the said promissory note became 
due, it was agreed by and between the Plaintiff and the Defendant 
that, in consideration that the Defendant would at the request of the 
Plaintiff join with the Plaintiff and one Annestis Benson in making 
a certain joint and several promissory note for £540 in favor of 
Adolphe Rogalsky to secure the payment of dESOO to the said 
Adolphe Rogalsky, then advanced by the said Adolphe Rogalsky to 
the said Annestis Benson, and in order that the Defendant might 
be indemnified against any loss which might accrue to him by reason 
of his liability upon the said last-mentioned promissory note, the 
Plaintiff promised and agreed with the Defendant that he, the 
Plaintiff, would hold over the promissory note in the declaration 
mentioned and other promissory notes of the Defendant held by the 
Plaintiff, and would not sue the Defendant upon the same or any of 
them so long as he, the Defendant, remained liable upon the said 
promissory note for dE540. Averment that, in pursuance of the 
said agreement, the Defendant made the said promissory note for 
£540 payable on demand jointly and severally with the Plaintiff and 
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McLxAN the said Annestis BeDson^ and the said promissory Dote for £540 
Ramsay. ^^ delivered to and is now in the hands of the said Adolphe 
Bogalsky^ and the said promissory note for £540 is in fall force and 
effect^ and the Defendant is still liable upon the same; yet the 
Plaintiff^ in violation of his said agreement and of the said piomise, 
is now suing upon the said promissory note. 

Demurrer on the grounds that the agreement relied on in the 
plea was a collateral and independent agreement^ and in no way 
affected or suspended the Plaintiff's right of action on the promissoiy 
note sued upon ; that an agreement not to sue the Plaintiff for a 
limited time only did not affect or suspend the Plaintiff's right of 
action, which could not be temporarily suspended, but if parted with 
at all, must be absolutely released or extinguished, and that no sach 
absolute release or extinguishment was shewn by the plea ; and that 
the matters appearing in the plea were not matters of defence but of 
cross action. 

Cohen, for the Plaintiff, in support of the demurrer, cited Byla on 
Bills (1) ; Thimblehy v. Barron (2) ; Ford v. Beech (3) ; Sdman v. 
Webb (4) ; Webb v. Spicer (5; ; Flight v. Gray (6) ; Gibbons v. 
Vouillon (7); Comer v. Sweet (8). These authorities all shew that 
an agreement not to sue for a limited time cannot be pleaded in bar, 
unless there be a proviso that it may be so pleaded. The De- 
fendant's only remedy is by an action for damages for breach of 
agreement. 

Irving, for the Defendant. In all the cases cited the agreement 
was either for insufficient consideration, or it was not made between 
the immediate parties to the note. But there must be valuable con- 
sideration as there is here : McManus v. Bark (9). Foley v, Fletcher 
(10) is a distinct authority in favour of the plea. The note and 
agreement ought to be read together. The right of action had not 
accrued at the time of the making of the agreement, and therefore 
there never was any suspension. Cumber v. Wane (11) and Fordv, 
Beech (12) only shew that when once a righl of action has accrued, it 
cannot be suspended for a limited time, fiut here the right of action 
had never arisen, and the transaction was merely an extension of the 

(1) p. 236, lOth ed. (7) 8 C. B. 483. 

(2) 3 M. & W. 210. (8) L. R. 1 C. P. 486. 

(3) 11 Q. B. 853. (9) L. R. 6 Ex. 65. 

(4) 8 H. L. 510. (10) 28 L. J. Ex. 100. 

(6) 13 Q. B. 894. (11) 1 8m. L. C. 353, 7tli ed. 

(6) 3 C. B. N, S. 374. (12) 11 Q. B. 853, 
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time of payment^ not at all a suspension of tbe Plaintiffs right of McLban 
action. ^ ^' 

Faucett^ J. Assuming that the agreement stated in the plea was 
made, it is a very dishonest thing for the Plaintiff to sue on this note 
until the note for £540 had been got rid of in one way or another. 
What is the effect of the agreement set up ? It is that inasmuch as 
the Defendant was assisting the Plaintiff by putting his name to a 
joint and several note with the Plaintiff and another person, the 
Plaintiff promised that he would not sue the Defendant on the note 
declared upon, so long as the Defendant remained liable on the other 
note. Nothing could be more reasonable than such an agreement ; 
there was an advantage directly incurred by the Plaintiff, in con- 
sideration of which he might well make such a promise. 

However, although I think that the Plaintiff is taking a course he 
ought not to take, I must look at the legal rights of these parties. 
I can only construe the agreement to be a suspension of a right of 
action. The cases are numerous to shew that a right of action 
cannot be suspended, and there have been so many decisions to that 
effect that I think the matter is quite settled. There is nothing at 
all to shew that the parties intended as between themselves to get rid 
of the debt altogether. Foley v. Fletcher^ which has been relied upon 
for the Defendant, is a very different case from this. There there 
was one deed containing several stipulations ; all the clauses had to 
be read together ; and it was accordingly held that a plea setting up 
one of the stipulations was good, fiut here it is quite different. It 
was evidently contemplated that the note should run on and become 
due ; the time of the note coming due was not affected by the agree- 
ment. The agreement was wholly collateral and affected only the 
remedy upon the note after it became due. How can we say that it 
was an agreement to prevent the right of action from accruing ? I 
feel compelled to decide this case in favour of the Plaintiff. It was 
argued and well argued by Mr. Irving that in all the cases which were 
cited, the agreement had been made after the cause of action had 
accrued, and that that fact made a difference. But where the agree- 
ment, though made before, only touched the note after it became due, 
I think that the distinction sought to be drawn does not apply. 

WiNDETEB, J. I am of the same opinion. I think we are con- 
strained by the cases which have been cited. 

Judgment for the Plaintiff. 

Attorney for the Plaintiff — D. L. Levy. 
Attorney for the Defendant — W. HeUyer: 
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Sept^mUr 23. WANT v. BENNETT. 

PrmcipaX <md Agent— Addition qf petrol term to written eoniracL 

W., Plaintiff's manager, called upon Defendant to aelicit an order for fheiln 
chairs to be procured from America for the Defendant's theatre. The Defendant 
signed a written indent authorising the Plaintiff to procure 200 theatre chiin, it 
the same time telling W. that he was placing confidence in him to get bim 
the handsomest things in chairs that he could get, and that he wished him 
personally to approve of them. The terms of the indent were : ** Two hxmdied 
theatre chairs of the most approved make of iron, upholstered with imitstioa 
leather— colours to be left to the joint judgment of Messrs. W., Want [the 
Plaintiff's brother], and E [a resident in San Francisco] ; similar to patton here- 
with, but with any approved improvements." No prices were fixed. Chain 
were ordered by W. and the others, and sent to Sydney. The Defendant 
refused to take delivery or to pay the price. 

Held that by the verbal agreement with W. the Defendant had constituted 
him his agent to select the chairs, and could not refuse to pay lor them if 
they were substantially of the description he ordered. 

MM also fper Faucbtt, J., and Windbtsb, J., Sm W. Mamkivo, J., iittmiimt$) 
that by *< approved improvements" were meant not improvements a|»proved by 
W., but generally approved in the trade. 

Declaration. The common money counts for goods sold and 
delivered, goods bargained and sold, work done, and materials 
provided, as the agent of the Defendant and otherwise, money paid, 
and accounts stated. 

Plea : Never indebted. 

This action was tried before Sir W. Manning, J., and a jury of 
four, in August, 1878, when a verdict Vas found for the Defendant 

The action arose out of the purchase of some theatre chairs, by 
the Plaintiff, as agent for the Defendant. 

The Plaintiff is a merchant, trading in Sydney under the style of 
Want and Co., and the Defendant is the lessee cf the Victoria 
Theatre. 

In August, 1876, a Mr. Westgarth, the manager for the Plaintiff, 
caUed on the Defendant, who was desirous of refurnishing his 
theatre, and asked him for an order for some patent American 
theatre chairs. The Defendant eventually agreed to give him an order 
for Nolan's patent opera chairs, at the same time verbally telling him 
that he was placing confidence in him to get him the handsomest 
things in chairs that he could get, and that he wished him personally 
to approve of them. The Defendant also gave Mr. Westgarth a 
picture of the sort of chairs that he wished for cut from an American 
paper. 
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The Defendant afterwards signed the following indent : — Wamt 

" I have this day indented with Want and Co., for the under- g^^Bir 
mentioned goods to be procured by them, and delivered at my 
stores, Sydney. The goods are to be invoiced at the prices set 
opposite each line, and to be paid for cash on delivery. Two 
'* hundred theatre chairs of the most approved make of iron, uphol- 
" stered with imitation leather — colours to be left to the joint judg- 
" ment of Messrs. Westgarth, Want, and H. Edwards, similar to 
" pattern herewith, but with any approved improvements. 

" Fifteen per cent, to be charged on invoice price. Freight and 
" charges added without commission. 

J.B. 
" N.B. — Fifty of the above of a very superior description for 

" dress circle. 

" John Bennett.*' 

Afterwards Mr. T. Want, brother of the Plaintiff, and Mr. 
Westgarth, proceeded to California, where they met H. Edwards, and 
there chairs were ordered according to the pattern given to Mr. 
Westgarth by the Defendant ; but they returned to Sydney without 
seeing them made up. On the arrival of the chairs in Sydney, they 
were stored at the Defendant's request in the store«house of the 
Plaintiff. Westgarth on seeing the chairs in Sydney, told the 
Defendant that they were not the things that he had ordered, and 
that they were a very much inferior article, and that if he had seen 
them made up he would not have approved of them. 

The Defendant afterwards declined to accept the chairs, on the 
grounds that the price was far beyond the amount agreed upon; 
that the chairs were not from the manufacturers agreed upon ; and 
that they were inferior in quality, and not fitted for the purpose for 
which they w.ere ordered. It did not appear that any price had been 
agreed on between the parties, and it also appeared that the Plaintiff 
understood that the chairs were to be selected by Westgarth him- 
self by Bennett's special instructions. It was proved that the chairs 
were Nolan's patent, but a great mass of contradictory evidence was 
given upon the question whether they were equal in quality or 
convenience to the specimen pattern or had approved improvements. 

The Judge directed the jury that the Plaintiff was entitled to re- 
cover, unless he had failed to do his duty ; that there was nothing to 
shew that he had been told anything about a limit of prices ; and that 
the evidence was all one way that Westgarth was to get the best 
chairs he could, and that as the selection was left to Westgarth^ the 
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Waht Plaintiff could not be answerable. On the 26th August a rule nifti 

Benxett. ^^^ ^ °^^ ^^^*^ ^^^ obtained on the following grounds : — 

1st. That the verdict was contrary to law. 
2nd. That the verdict was against evidence and the weight of 
evidence. 

8rd. That the verdict was opposed to the ruling of His Honor, 
and^ therefore, a perverse verdict. 

Sir George Junes (PUcher and Want with him) now appeared in 
support of the rule. 

Stephen, Q,C., and Darley, Q.C, shewed cause. Ireland ?. 
Livinffston (1) and Story on Agency (2) were refeiTcd to in argument 

Faucett J. I confess that I have had some difficulty in this case, 
but their Honors have for a long time, I understand, made up their 
minds. 

The only plea to the declaration is never indebted. The Plaintiff 
says that he was employed as agent to expend money for the Defen- 
dant, and that he has done so, and so expects to be paid. 

The difficulty has been brought about by the Defendant himself, 
for if he had not interfered by making Westgarth his agent 
for a particular purpose, there was sufficient in this indent to 
make Want the Defendant's agent, and with the responsibility 
of an agent. There are no prices stated in the indent, but I don't 
think that that affects the question. The agreement is that Mr. Want 
shall procure the goods, and they are sufficiently indicated, ''but with 
any approved improvements." So far the contract is perfectly clear, 
and if no more had taken place between Bennett and Westgarth, 
Want would have had a clear duty devolving upon him. It is said 
that the improvements were to be approved by Westgarth, but I don't 
think so. I think that the word " approved^' meant well known and 
recognised in the trade, and by the users, as improvements. 

Now comes the difficulty ; in this indent there is an exception to the 
duty of the Plaintiff as to colors. He is not allowed to use his own 
discretion in that matter. The chairs are selected, come here, and Want 
pays for them. They were chairs in general answering the description. 
Upon that matter, if it stood alone, the only question the jury would 
have to decide would be whether the chairs came within the terms of 
the indent, and, if they did, Bennett must pay for them. But instead 
of that being the case, Bennett, knowing and believing in Westgarth 
(as to that matter, at all events) appoints Westgarth personally to 

(1) L.R., 6 H.L., 396-409. (2} Sc. 74. 



VOL. n. COMMON LAW. 189 

sdect tlie chairs. And so many witnesses concur in that being the Waih- 
understanding that there can be no doubt that it was so. Beknstt 

I think that must affect this contract. If a person in the position 
of this Defendant so interfere^ he cannot afterwards turn round and 
say that he will not be bound by what that penlSn whom he has so 
appointed has done. 

On the whole I am of opinion on the evidence that Mr. Bennett did 
pat this matter upon Westgarth and take it out of the hands of Want, 
and that there must be a new trial. The jury seem to have laid 
aside His Honor's ruling, and the evidence upon this vital point 
was aU one way. 

SiE William Manning, J. I have never wavered in my view from 
the first moment. It was in my opinion quite unnecessary to go 
into the questions of price, or of quality, style, or taste ; but the 
Defendant had gone into them before the trial, in the evidence taken 
on commission, and hence I suppose the Plaintiff entered upon them 
at the trial. 

The question is whether upon an indent of this character, it is 
consistent with it that there should be a collateral arrangement of the 
sort spoken of, for the appointment by the person wanting the goods 
of some one specially to select them for him, and I see nothing 
inconsistent, even though the person so appointed be the servant 
or clerk of the person who contracts by way of indent to procure the 
goods. It was broadly put by the Defendant's leading Counsel at 
the trial, that the question would have been the same if he had sent 
his own clerk to make the selection, and that the Plaintiff would 
have come under the same responsibility as if he had taken the 
indent without that concurrent fact. And I think his contention 
must go that length if it can be sustained at all, inasmuch as the 
selection was as completely delegated to Mr. Westgarth as it would 
have been in the case put by Mr. Butler. 

^'Similar to pattern'' means similar to the specimen sketch, and 
not in the limited sense contended for by the Defendant, viz., 
corresponding in all the details of ornamentation, but similar in 
pnndple, having the patented principle in mechanism and generally. 
So I think the " approved improvements" must mean improvements 
approved by the person intrusted with that duty, and that his 
approval cannot be reviewed by persons in Sydney, or contested 
before a jury. How could the approval contemplated be deferred till 
tfier the purchase and the payment of the money ? It must take 
place in the country where the purchase is to be made, and before the 
c3 
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Waxt purchase is made ; and always provided that the duty be discharged 
Bennett, f^thfiilly and with something like a substantial compliance with 
the order, the person to approve must be the person who is entrosted 
with the duty of selecting. Now here there was no question raised 
that the chair purchased was other than Nolan's patent and Nolan*s 
opera chair, and beyond all question it was the thing shewn in the 
photograph attached by Bennett himself to the indent save only in 
respect of the precise shape and style of the back. There is no ques- 
tion as to the faithful discharge of the duty, and under these dream- 
stances the discretion exercised cannot be reviewed here by a jury. 

But, apart from this, it seems to me to be monstrous that, after the 
indentor has said " I will leave all these things, taste, style, finish, etc., 
to the person whom I appoint and in whom I have special confidence," 
he should be allowed to turn round and say " I will not take the articles 
because I do not like them and because I think the price too high," 
where price had been clearly unnamed and left with other things to 
Westgarth he cannot be allowed to ask a jury to review the decision of 
Westgarth whom he had appointed, and this, not as between himself 
and Westgarth, but as between himself and Want, who had faithfully 
followed out his instructions; who had agreed to Westgarth's appoint- 
ment by Bennett, and had honorably and innocently paid the 
purchase-money. The evidence is all one way. [His Honor here 
read passages from the evidence of the Plaintiff and of Mr. T. V. 
Want, Mr. Westgarth, and the Defendant himself, as showing 
beyond question that the Defendant had given the indent order to 
and at the instance of Mr. Westgarth, and on the express condition 
that he should go to San Francisco for the purpose of selecting the 
chairs. His Honor noticed particularly the evidence of the 
Defendant as follows : '^ After giving the order (to Mr. Westgarth] 
I told the Plaintiff that I had given instructions to Westgarth to go 
through the theatres and manufactories and select the most stylish 
chair upon the principle I gave him, and the handsomest chair he 
could select. I said I wanted the best and most stylish for the 
Dress-circle, and the second quality for the Stalls. I said the 
Prince of Wales Theatre was being re-built, and I wanted to compete 
with it."] I think, therefore, that the verdict was wrong. It 
shocks one's sense of justice, and is as opposed to law as it is to 
reason. I was obliged to leave the question of fact to the jury, 
but there really was no contest in the evidence; it was all one way, 
and the verdict is to my mind, as is the argument upon which it is 
sought to be supported, utterly untenable. 
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WiNDSTER, J. The difficulty in this case is one not unlikely to Want 
arise where so much discretion is left to one who is to procure an bennkft. 
article, no sample of which has been given, nor any description which 
is to be accurately and rigidly adhered to, but which can only be 
described generally. All that Mr. Bennett stated that he wanted was 
Nolan's opera chair, similar to pattern, not a facsimile of that 
pattern, but generally the same chair in principle and construction. 
That he clearly has got. As to the '' approved '^ improvements I 
may say I agree with his Honor Mr. Justice Faucett that the word 
must mean those improvements which are generally recognised in 
the trade, and by people who use the things, as being real improve- 
ments. 

As to the delegation I concur with both their Honors that Bennett 
did so appoint Westgarth, and when the duty has been carried 
out and the money bond fide paid, he cannot turn round and get 
out of the consequences of his own act. The verdict is clearly 
opposed to all the evidence, which indeed was all one way, and 
although it was properly left as a matter of fact to the jury, they 
appear to have ignored the evidence and to have returned a verdict 
which is clearly erroneous. Mr. Bennett's order has been sub- 
stantially complied with, and he has no good ground for refusing the 

chairs. 

Rule absolute. 

Attorneys for Plaintiff — Want, Johnson and Want, 

Attorneys for Defendant — Gannon and McLaughlin. 



September 3. 



PETERSEN AND Anothbr v. PROWSE. 

(hmon Lands Aeis — Zande open to Conditional Purehaee—** Containing Improvements.'' 

The Defendant conditionally pnrchaeed land in the name of his son, a minor, 
and placed improTements upon it. The land was afterwards forfeited for non- 
residence. The Defendant then» with the sanction of the GoTemment, con- 
ditionaUy purchased it in his own name. 

Etid that the second conditional purchase was invalid, inasmuch as the land 
contained improTcments. 

Trespass on the Plaintiffs' run called Ellerslie. 

Plea (among others), a conditional purchase by the Defendant. 
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KB. 



V. 

Prowsb. 



The action was tried at tlie May Sittings^ when a rerdiet wu taken 
by consent for the Plaintiffs^ with nominal damages, leave being 
reserved to the Defendant to move for the verdict to be entered for 
him. 

It appeared on the evidence that in April, 1878, the son of the 
Defendant (a minor) by his father selected 200 acres on the Plain- 
tiffs' run. In Jnne, 1874, he took np 120 acres as an additional con- 
ditional purchase. Improvements to the value of more than £40 
were placed upon the 120 acres by the Defendant, on behalf of his 
son, but at his own expense. In March, 1877, the Crown Lands 
Commissioner held an inqairy, and reported that the Defendant's 
son had not complied with the condition of residence, and upon that 
report the selections were forfeited. In August, 1877, the Defendant 
selected the 200 acres, and in May, 1878, selected the 120 acres 
with the permission of the Department of Lands, given vrith the fiill 
knowledge that the land contained improvements. 

A rule nisi was obtained in June last, on the grounds that upon the 
admitted facts the conditional purchases by the Defendant were valid 
in law, and the Plaintiffs were not entitled to maintain trespass. 

M. H. Stephen^ Q.C, and C. B, Stephen now appeared in support 
of the rule. The object of the Act was to prevent a man from seleet- 
ing improvements made by other people, not those made by himself. 
There can be no possible reason why he should not take up land 
which he himself has improved. What he has done has been 
with the consent of the Grown, who accepted his application and his 
deposit. 

Barley, Q.C., shews cause. The words of the 18th section of the 
Alienation Act are ''not containing improvements." It does not 
matter by whom they were made. The argument that the Crown has 
accepted the Defendant'^s application can have no weight. The Grown 
can only grant land in accordance with the provisions of the Alienation 
Act, " and not otherwise." Besides, section 19 of the Lands Acts 
Amendment Act of 1876 provides that forfeited lands, when situated 
within an area under lease, return to the lessee ; so that the lessee 
acquires rights which the Grown cannot get rid of. Upon forfeiture 
these lands became again subject to the Plaintiffs' lease ; and as they 
were not open to selection, the Grown could dispose of them in only 
one way — by sale by auction. 

Stephen was heard in reply. 

Faucett, J. I doubt whether what has happened in this case was 
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contemplated by the Legislature. But we must take the language of Pbterskk 
the Act as we find it. The 13th section is very distinct in its terms. Prowse. 
It expressly excludes from conditional purchase all lands " containing 
improvements.'^ The 19th section, of the Act of 1875 says that 
when lands conditionally purchased are forfeited they revert to the 
lessee. It follows that the improvements go to the lessee for the 
term of his lease ; but^ subject to such lease^ they are vested^ as well 
as the land^ in the Gro?m. That this is so is clear from the 18th 
section of the Alienation Act. When the land is forfeited it becomes 
liable, with the improvements^ to be sold by auction. At such auction 
the Crown would obtain an increased price in virtue of the improve- 
ments. But^ if a person were allowed to select this land^ the result 
would be that any stranger might reap the whole benefit of these 
improvements^ to which the Grown is really entitled^ without paying 
for them at all. Nor^ as the lessee is interested in the improvements 
during his term^ can the Grown abandon its right to them in favour of 
the selector. On the strict wording of the Acts a stranger has clearly no 
right to enter upon land which has been improved, and select it. And 
we cannot take into consideration the relationship existing between 
the son, in whose name the land was first taken up, and the father, 
who selected afterwards. They must be looked upon as strangers 
for the purposes of that section. It follows that the plea setting up 
a conditional purchase was not made out. 

Sib W. Manning, J. I concur with his Honor, but with very 
great regret. If this result had been foreseen by the Legislature, I 
think the 19th section of the new Act would not have been passed. 
So long as the land, on forfeiture, went back to the Crown, the Crown 
was master of the situation and could allow what it liked. It might 
have allowed the original selector to select again, and I cannot see 
how any third person could have interfered. But now that the land 
reverts to the leaseholder and becomes a part of his lease^ he has the 
right to start the objection, and I fear the objection must prevail. 
The joint effect of section 13 of the Alienation Act and section 5 of 
the Amendment Act is, that if land is improved to the extent of 20s. 
an acre, it cannot be conditionally purchased. If the new selection 
had been by the son himself, there might have been great force in 
Mr. Stephen^s argument that the Grown had waived the forfeiture. 
But that argument can certainly not hold good where the subsequent 
selection is by a different person. If it held good in the case of a 
father, it would hold good in the case of any one else. Much as I 
regret the decision I am obliged to give ; much as I disapprove of 
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PxTERSBN such hard points being started, I must decide according to law, that 
Peowsb. ^^^^ lands were not susceptible of selection. It may be that the 
Oovemment may put these lands up to auction, and if Prowse bays, 
remit to him all above £1 per acre in consideration of the improfe- 
ments he had put on the land; or if another person buys, gi?e 
Prowse as compensation some of the price paid for the land. 

Rtde discharged with easts. 

Attorneys for the Plaintiff — Fell (by FUzhardinge and Sens). 
Attorneys for the Defendant — McCarthy , Robertson and Fisher. 



Sej>tembfr 19. Ex paktb WATERHOUSE. 

Marine Board— Navigaiion of Rarbourt and Rivert — Pou?er to make BegvUatiom— 

Boat Saces* 

The Applicant was convicted of a breach of the following Regulation, made by 
the Marine Board, to be observed at Boat Races : — ** Only two steamers wiU be 
permitted to follow any race, viz., one authorised by the Marine Board to convey 
the members of the Press, the other to carry the Umpire." The Applicant, being 
the master of a steamer not authorised by the Board, followed the Race. 

Held that the Regulation was not tUira virest and that the conviction was right 

Motion to make absolute a rule nisi for a prohibition. The Ap- 
plicant was charged at the Water Police Court with breach of certain 
Regulations to be observed at Boat Races, made by the Marine Board. 
The Regulations, which were under the seal of the Board, were as 
follows : — 

" New South Wales, "1 

Sydney, to wit. j 

" Under and by virtue of the powers conferred upon us by the 
'Navigation Act of 1871 * and by the 'Navigation Act Amendment 
Act of 1873,* we, the Marine Board of New South Wales, hereby 
make the following Regulations in addition to those now in force, to 
be observed at all Boat Races rowed on any of the navigable waters 
within the jurisdiction— >that is to say, we hereby order and direct 
that — 

^' 1. A clear mid-channel track of not less than 300 feet wide is 
to be preserved along the entire length of the course. 

" 2. Only two steamers will be permitted to follow any race^ viz ., 
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one authorised by the Marine Board to convey the members of the Ex parte 
Press, the other to carry the Umpire. Watbrhotob 

" 3. Masters of steamers who commit a breach of these Regulations 
will be deemed guilty of misconduct, and in addition to the fine 
hereinafter imposed, be liable to have their certificates cancelled or 
suspended. Any person committing a breach of any of these Regu- 
lations will be liable to a penalty not exceeding £10." 

The Applicant who was the master of the steamer "Prince of 
Wales,^' not being one of the two steamers authorised to follow a race 
on the Parramatta River, did follow it wilfully and with a knowledge 
of the Regulation. He was convicted and fined. 

Davis in support of the rule for a prohibition. This Regulation was 
clearly idira vires and bad. The Marine Board has no power to make 
by-laws which interfere with the free use of the navigable waters of the 
harbour as a public highway. It is altogether inconsistent with the 
common law rights of individuals, and might be made the means of 
practically blocking up the Parramatta River for navigation. Are not 
the boats which generally ply up and down the river to be allowed 
to run in their ordinary course because there is a boat-race? Then 
these by-laws are not made for any public purpose, but, in order that 
some people may amuse themselves, or make a profit, others are to 
be deprived of their rights. 

Barley, Q.C, and Sly shew cause. Edmunds v. The Company of 
Watermen (1) shews that by-laws may be made restrictive of common 
law rights of navigation. In Ew parte Prit chard (2) this Court held that 
a by-law of the Sydney Corporation, forbidding persons from cross- 
ing the intersections of streets or driving round corners at a faster pace 
than a walk, was valid. That stands on exactly the same footing. 
Rex V Westwood (8) is an authority to shew that a corporation has a 
power incident to its constitution to make by-laws, independently of 
any statutory power conferred. The Marine Board is not only given 
very large powers by statute (4) but it is made a body corporate for 



(1) 24 L. J. M. C. 124. 

(2) Sydney Morning Herald, March 
8, 1876 ; not reported. 

(3) 7 Bing. 1. 

(4) 35 Vic. No. 7, 8. 19.— The Marine 
Board shall, subject as aforesaid, have, 
and it is hereby invested with full powers 
to carry oat the provisions of this Act re- 
lating to steam navigation, and shaU also 
be the department to undertake all 
matters within its jariidiction relating 
to the usuei suspension and cftnc^atioa 



of certificates of competency and ser- 
yice, the framing of harbour regnla- 
tiors, &c. 

36 Vic. No. 30, s. 16:— It shall be 
lawful for the Marine Board to make 
regulations imposing penalties in no 
case to exceed the sum of £10, for 
the violation or infringment of any re- 
gulations made by the said Board in 
pursuance of the powers conferred by 
the said principal Act. 
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Ex PARTS certain purposes, one of which is the management of navigable waters. 
It has therefore an inherent power to make by-laws within the scope 
of its constitution. The by-laws in question are highly reasonable, 
and are intended for the general safety of the public. Even if the 
Court should be of opinion that they are not authorised, there can be 
no question that the Board ought to have the power to regulate 
matters in this way. 

Davis, in reply. Reof v. Westwood and Edmunds v. 7%« Canqnaiy 
of Watermen only go to this length, that a corporation has power to 
make by-laws to bind its own members. But here all the members of 
the public are sought to be affected. 

Haeoravb, J. This is a very simple point. In this case the 
Marine Board, a permanent corporate body established by Act of Par- 
liament, has made by-laws to prevent confusion and danger to life 
at boat-races, where great numbers of people assemble. It is said 
that these by-laws are ultra vires. The first thing we have to do is 
to apply the general rule that the powers given to a corporation 
should be interpreted liberally and in such a way as to advance to the 
fullest degree the object of the corporation. It is said that the by- 
law interferes with the rights of the public. On the contrary, it is 
intended for the protection of the general right to have boat-races, 
and the general right to be present at them and see them without 
danger to one^s life or limb. No race can be properly run unless a 
fair stage is secured. Rowing is in every way one of the most beneficial 
exercises, both morally and physically, that any man can indulge in, 
and boat-races are intended to promote an mterest in rowing. Well, 
in order to obtain a fair stage, the Board makes this regulation. 
What does it say 7 " Only two steamers will be permitted to follow 
any race; viz., one authorised by the Marine Board to convey the 
members of the Press, the other to carry the umpire.'^ The objection 
to such a by-law is scarcely arguable. 

Faucett, J. I am of the same opinion. I think that the Marine 
Board had power to make regulations to carry out generally the 
objects of the Act. If a corporation is a private one, it has only 
power to make regulations to affect its own members, but this cor- 
poration has jurisdiction extending to all harbours, rivers, and steam- 
ships within the colony. This particular rule is beneficial and reason- 
able — I do not say, as encovraging boat-racing — ^but as protecting the 
traffic on a navigable river on certain special occasions. The Board 
makes a general rule applicable to all such occasions. The only ques- 
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tioD^then is whether these by-laws come within the general powers con- Ex parte 
ferred by the Act. I think they do. The regulation of river traflSc ^"^^^^sb 
clearly comes within the general objects of the Act. But it seems to mo 
that such regulations are directly authorised by the 19th section of 
the Navigation Act. That section confers very large powers, without 
any restriction as to the character of the regulations to be made. The 
words ^'harbour regulations^' are used in the widest and most com- 
prehensive sense. It is quite dear that this is a '' harbour regulation .'' 
Its object is not, as has been argued, to prevent river navigation, but 
only to regulate it. It has been said that it might interfere with the 
ordinary and lawful use of the river as a highway. But that does 
not apply to the present case, for the Applicant was not conveying 
passengers from one part of the river to another, but was avowedly 
following the race. 

WiNDETER, J. I am also of the same opinion. By this Act 
power is given to the Marine Board to regulate matters within its 
jurisdiction, just in the same way as power is given by another 
to the Sydney Corporation within the city of Sydney. Just as 
power is given to the local authority to manage the traffic in 
crowded thoroughfares, or on occasions of public processions, so 
this corporation has power to manage the traffic upon harbours 
and rivers. Beyond question, it is highly desirable that the 
Board should have such a power, and it is admitted that there is 
nothing in the regulation contravening any of the provisions of the 
Act of Parliament ; but it is said that the Marine Board has no power 
to make a by-law conflicting with the common law rights of indivi- 
duals to navigate the highway of the harbour as they think fit. It 
seems to me that under the powers given by section 19 these regula- 
tions are perfectly intra vires and perfectly valid. 

Rule discharged with costs. 

Attorneys for the Applicant — Pigott and Trickett. 
Attorneys for the Respondent — Spain and Sly. 
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September 9. Ex Parte STREET. 

Qamxng — Lieenaed PubHcans — Instrument /or the purpoae qf Oanung, 

The Applicant was convicted under the 25 Vic, No. 14, a. 29, of aUowiag a 
certain instrument for the purpose of gaming, " to wit one shilling,*' to be used in 
his licensed house. 

Held, that the shilling, if used for the purpose of gaming, came within the section. 

Motion to make absolute rule nisi for a prohibition to certain 
Justices sitting in Petty Sessions at Lismore in the matter of a con- 
viction of the Applicant for allowing an instrument for the purpose 
of gaming, ''to wit, one shilling/' to be used in his licensed house. 
The conviction was under the Act 25 Vic. No. 14, s. 298 (1). 

Pitcaim in support, of the rule. A shilling, being current coin of 
the realm, cannot be called ''an instrument for the purpose of 
gaming," any more than the fingers, or a lump of sugar, both of 
which are used for that purpose. Watson v Martin (2) is a decision 
exactly on all fours. Besides, the words of the section under which 
the Applicant was charged shew that " an instrument for the purpose 
of gaming '' must be something ejusdem generis with " cards or dice/' 
that is, something primarily intended and used for that purpose; not 
something diverted from its proper and legitimate use. 

The Respondents were not represented by counsel. 

Faucett J. I am of opinion that this rule must be discharged. 
If the conviction had been under the English Act against gaming, 1 
should have been constrained to hold, in deference to the authority 
which has been cited, that a shilling was not an instrument of gaming. 
But our Act 25 Vic. No. 14, is much more comprehensive, its object 
being to prevent gambling of any kind in public houses. Unfortu- 
nately, instead of legislating in a general way, the Legislature has intro- 
duced particular words enumerating the things most commonly used 
for gambling with, and adding the words "or any other instrument 
or contrivance for the purpose of gaming." I think that the words 
" dice and cards '^ were not intended to restrict the general words 
following, but merely to give an example of what the Legislature 

(1) Every person holding a license his house, premises, or appurtenances, 

under this Act, who shall knowingly shall, for every such offence, be liable 

allow any person to use cards or dice, to a penalty not exceeding £20, inclad- 

or any other instrument or contrivance ing costs. 

for the purpose of gaming, in or about (2) 34 L. J. M. C. 50. 
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intended to prohibit. No doubt there is a rule that general words Ex parte 
coming after specific words must be construed to mean something ^^^k^* 
ejusdem generis with the things previously mentioned^ but I think 
we are quite within that rule in holding that a thing quite innocent 
in itselfy becomes^ when used for that purpose^ quite as much " an 
instrument for the purpose of gaming " as cards^ dice^ or any other 
gambling implement. Take the case of the " totalisator ;'' that might 
be osed^ and I believe was originally intended as a calculating machine^ 
yet it has been held to come within the Statute. It seems to me 
quite clear that the Magistrates were right. 

SiE W. Ma.nnin6^ J. I am of the same opinion. It appears to 
me that in the proper construction of the 29th section^ the words 
" for the purpose of gaming " must be read with the words '^ allow 
any person to use,'^ and not with the words ^' instrument or contri- 
vance.'' Cards might be used innocently^ as also might dice^ for a 
game of backgammon ; and it is not against such innocent recreation 
that the Statute was directed. What it was intended to prohibit 
was the use of anything for the purpose of gaming. Here it is clear 
that the shillings which may be called an instrument^ was used for 
the purpose of gaming. I do not think that it is at all material^ 
what the thing so used was originally made for. 

WiNDEYEB^ J. I agree with their Honors. This matter came 
before me in Chambers^ and as Mr. Justice Faucett had granted the 
rule nisi^ and I felt great doubt about making it absolute^ I referred 
it to the full Court. I think the object of the 29th section was to put 
down gamblings and that it was not intended to prohibit innocent 
games at cards^ or backgammon. It seems to me that the Applicant 
has brought himself within the section. Watson v. Martin is not 
consistent with an earlier case^ Patton v. Grimes {S), which was not 
then brought before the Court. 

Rule discharged. 
Attorneys for the Applicant — Coonan, Ryan and Dunn, 

(3) 29 L. J, M. C. 116. 
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September 11. SANDEMAK v. LEE. 

Sjjectmeni by Official Asaignee^Fraudulent Conveyance — 5 Fic, No. 17» «• 8. 

Where there has been a conyeyance of real property, {raadnlent within the 5 
Vic, No. 17, 88. 6 and 8, the Official Assignee may recover the lands in an action 
of ejectment against the transferee, without going into equity to set aside the 
deed. 

Ejectment by the Official Assignee of one William JoneSi an 
insolvent. 

At the trial before Sir W. Mannings J.^ at Deniliquin, a verdict 
was taken by consent for the Plaintiff^ the following admissions being 
made:'- 

1. That the land in question^ of which the Defendant is now in 
possession^ was duly conditionally purchased by the Insolvent Jones 
on the 13th day of January^ 1876. 

2. That the Insolvent duly complied with the requirements of the 
Lands Act up to the date of the transfer^ and the transferee dnly 
made his declaration of compliance therewith on the 8th day of 
February, 1879. 

8. That on the 6th day of February, 1878, the Insolvent duly 
lodged with the Land Agent for the district a notification of transfer 
of the said lands signed by him to the Defendant. 

4. That on the 6th day of February, 1878, the Insolvent daly 
executed a conveyance of the said lands to the Defendant. 

6. That on the 6th day of June, 1878, the estate of the Insolvent 
was duly adjudged to be sequestrated, and the Plaintiff was duly 
appointed the Official Assignee of the said estate. 

6. That on the 11th day of October, 1878, the Plaintiff, as such 
Official Assignee, duly executed a deed of election with reference to 
the said alienation. 

7. That, at the time of and before the said alienation, the Insolvent 
had several creditors, of whom the Defendant was one, and was 
unable to satisfy all their claims, his assets not being equal to his 
liabilities. 

8. That the consideration for the said conveyance was partly the 
debt then due by the Insolvent to the Defendant, amounting to £Z\% 
and a further payment of JE331 then made by the Defendant to the 
Insolvent. 
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On the 12th of June la«t a rule nisi for a new trial was obtained Sandxmaii 
on the grounds (substantially) that the Plaintiff had no legal title to tV» , 
the lands^ and that the conveyance could not be set aside in a court 
of law, but that the Plaintiff should have proceeded in equity to set 
it aside if fraudulent. 

Davis and (yRyan in support of the rule. The invariable practice 
has been for the Official Assignee to proceed in equity. Many cases 
are reported where this has been done, but not a single case where 
the Official Assignee has maintained an action of ejectment. It must 
have been the general understanding of the profession that it was 
necessary to go into equity, or the more simple, inexpensive, and 
expeditious remedy would have been adopted. The title of the 
Official Assignee does not relate back to the act of insolvency ; he is 
entitled only to what was vested in the Insolvent at the date of his 
sequestration. These lands were clearly not then vested in the 
Insolvent, for he could not have disaffbrmed the transaction; as 
against him, the conveyance was band fide and for valuable con- 
sideration, and lawfully vested the lands in the Defendant until set 
aside in the proper way. In the section of the Act declaring what 
property of the Insolvent shall rest in the Assignee, property 
fraudulently assigned is not mentioned. In many cases the Courts 
have held that the word void means only liable to be set aside. We 
say that so long as the conveyance is not set aside by the judgment 
of a Court, it is a perfectly good and valid deed against the Insolvent 
and all claiming under him, including his Assignee, who only takes 
under the Statute the same estate as the Insolvent had at the time of 
his sequestration. The form of every decree in suits in equity to set 
aside deeds as void under the Insolvency Act is a strong argument in 
favour of our contention, for the purchaser from the Insolvent is always 
declared to be a trustee for the Official Assignee. Such a declaration 
would not be made except on the assumption that the legal estate is 
in the purchaser. A Court of Equity would not declare a man to be 
a trustee unless he were the legal owner. It is said that the Official 
Assignee's election has made the conveyance void, but Broughton v. 
Barker (1) shews that an election has no such effect. Besides, if 
there has been any forfeiture, the land reverts to the lessee under the 
19th section of the Lands Act Amendment Act, and will not pass to 
the Official Assignee. 

M. H, Stephen, Q.C, and Pitcher shew cause. Doe d, Grimsby 
V. Ball (2), is an authority in favour of the Plaintiff. It was there 

(1) 1 S. C. R. Eq. 78. (2) 11 M. & W., 681. 
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Saksuah held that the Official Assignee might maintain ejectmenti and was not 
T,M bound to go into Equity. Alderson, B. says^ '^ If a deed be void as 
against creditors^ the assignees who represent creditors^ may avoid it." 
And the very argument used here that the Assignee is bound to go 
into Equity was put forward and answered by Parke, B. The bringing 
of the action, even without the execution of the deed poU^ was quite 
sufficient election: Jones v. Carter (3); Clough v. The Lcfniommi 
North-Western Railway Co. (4). Broughton v. Barker is really in 
favour of our contention ; it only shows that a purchaser from so 
Assignee does not stand in his shoes and cannot exercise an election. 
Doe d. Grimsby v. Ball is an authority that there is no difference in 
the rights of an Assignee, whether real or personal property is in 
question. It is quite clear law that an Assignee may treat a deed 
conveying personalty in fraud of the Insolvency Act as absolutely 
void; that is established by the cases of Mackenzie v. Mumm (5), 
and Wilson v. Cobcro/t (6). 

DaviSy in reply. Wilson y. Cobcro/t is not in point. In that case, 
as in Mackenzie v. Mumin, the Court determined that the deed was 
void and that the Assignee could recover. But it is different in an 
action of ejectment. There the Plaintiff must have the legal estate 
vested in him at the time of the writ. When did it vest T Not 
upon sequestration, for the only estate which passed to the Official 
Assignee was what was then vested in the Insolvent ; nor afterwards, 
for how could the Assignee by executing a deed poll give the legal 
estate to himself? He must not merely exercise an election, but 
must obtain the actual decision of a Court of Equity setting the 
deed aside and he must have either a compulsory conveyance from 
the purchaser, or a vesting order from the Court. 

Faucett, J. If I had any doubt about my decision, I would at 
once reserve judgment. But it appears to me a very clear case. Our 
decision will rest upon certain admissions made by the parties. [His 
Honor stated the admitted facts]. We must further take it as 
admitted that the transfer from Jones to Lee had the effect of pre- 
ferring Lee to Jones^ other creditors, for where the consideration is 
either wholly or partially a past debt, the conveyance comes within 
the 8th section of the Insolvency Act. That section says that under 
these circumstances the alienation shall be void. The terms of the 
Act are very broad indeed, and do not require that a preference should 
be fraudulent. If a transfer has *^ the effect of preferring,'' however 

(3) 16 M. & W. 718. (6) Sup. Ct. 1859 ; not reported. 

(4) L. R. 7 Ex. 26. (6) Sup. Ct. 1859 ; not reported. 
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innocently it may be executed on both sides^ it falls within the section. Sakdeman 
The only question remaining is whether an action of ejectment was 
the proper form of proceeding for the recovery of the land in question. 
Two objections have been raised. One very ingenious argument 
has been used by Mr. CRyan that as Lee^ after the transfer to him, 
went into possession of the land^ and as the subsequent insolvency of 
Jones caused a forfeiture^ the Crown alone could take advantage of 
the forfeiture ; or^ if it was within a lease, the land would revert to the 
lessee. It was no longer the property of Jones, and could not pass 
to his Official Assignee. But if there was a liability to forfeiture, the 
land would remain in Lee till the Crown elected to forfeit. It was 
further contended that upon forfeiture it passed to the lessee. But 
there must be actual forfeiture by the Government before the land 
can revert, and there is no evidence here of any such forfeiture. 

The other point is more important, viz., that taken by Mr. Davis. 
He argues that the Official Assignee cannot avoid the deed by electing, 
that his election is worthless, and that he must go into equity to get 
the deed set aside. I think he has overlooked the distinction between 
sections 7 and 8. Under section 7 the creditor must make an appli- 
cation to have the deed set aside ; but a deed coming within the pro 
visions of section 8 is declared to be absolutely void. It is said that 
that means only voidable at the election of the Official Assignee. 
But, even if that be so, the Plaintiff has exercised his election in this 
case. Whether the bringing of an action is a sufficient election it 
is not necessary to decide, but I am of opinion that it is. Nor have 
we to consider whether a deed poll was necessary, though I do not 
think it was. At any rate it cannot be disputed that the Plaintiff has 
exercised his election. 

I see no distinction whatever between conveyances of real and per- 
sonal property. Both words are used in the section in exactly the 
same manner. An alienation of one has just the same effect as an 
alienation of the other. In the case of goods fraudulently assigned 
the simple course is this, — the Official Assignee ascertains that there 
has been a preference, and at once brings his action of trover, and 
by bringing his action declares his election. It is the election which 
gives him the right to treat the transfer as void, and that election 
appears from the issue of the writ. Now, the transfer by Jones to 
Lee was perfectly valid at the time ; it was void only in the event of 
insolvency supervening, and then only upon election. The effect of 
the election was that the deed was simply removed — taken out of the 
way, as if it had never been executed. Lee's only right to the land 
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Sakdkmak arose from the transfer. It is void — ^it does not any longer exiitr- 
jj^^ and therefore Jones was the lawful holder at the time the sequestntiQii 
took place. No deed was necessary to transfer the property to the 
Official Assignee. If he went into a Court of Equity what would Us 
prayer be f He would only ask to set aside the transfer^ he wodd 
not ask that Lee should be decreed to make a transfer to him. Now 
take the case relied upon by Mr. DavU — Braughtcn v. Barker, It 
confirms the view I have taken, and is perfectly in accord witli it. 
It only decided that as the Official Assignee had not dected to set 
aside a conveyance, a purchaser from him could not maintain a suit 
to set it aside. A purchaser of the assets thought that he had a light 
to elect, and to upset a mortgage which the Official Assignee had 
elected to leave alone. That case is entirely against Mr. IkMt 
argument. 

It is admitted that if the Official Assignee had proceeded in equity 
he must have succeeded ; and it is dear that he could only succeed 
there upon the same grounds as in this action. I am of opinion that 
the verdict must stand. 

WiNDETEB, J. I concur in the judgment delivered by his Honor, 
for the reasons stated by him. 

Rule discharged with coits. 

Attorney for Plaintiff — Reed (by Coonan, Ryan and Dunn). 
Attorney for Defendant — WaUis (by Bradley and Son). 



8tpUm60f6, Ex PAHTB ISON. 

District Court — Interpleader — Particulars qf claim — Mandamus. 

The Claimant, in an interpleader summons in the District Courts stated that he 
had purchased the goods seized "from different persons at different times." When 
the summons came on for hearing the Judge decided that the particulars were 
insufficient, and ajoumed the case for a week to enable the Claimant to file further 
particulars. 

Upon motion for a mandamus, held that a mandamus would not lie. 

Whether the particulars were sufficient, quoire f 

Motion to make absolute a rule calling upon W. H. Wilkinson, 
Esq.^ District Court Judge, and Agnes Simmons, to shew cause why 
the said Judge should not be ordered by a rule of court to proceed 
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with an interpleader suit then pending in the Metropolitan and Bx parti 
Hunter District Court, holden at Sydney, wherein the said Agnes ^^' 

Simmons was Plaintiff, and one G. W. Fischer was Defendant, and 
the Applicant was Claimant. 

fViant moved to make the rule absolute upon an affidavit which 
stated that Agnes Simmons recovered judgment, and sued out a war- 
rant of execution against the goods of Fischer ; that a Bailiff of the 
District Court levied on certain goods as the goods of Fischer ; that 
the Applicant, William Ison, delivered to the Chief Bailiff of the Dis- 
trict Court his claim, which was in the following terms : — " Take 
notice that the goods levied on herein are not the property of the 
Defendant, but belong to William Ison, of Comber-street. The 
Defendant is an ordinary lodger with the Claimant /^ that an inter- 
pleader summons was duly taken out, and that the following par- 
ticulars of claim were filed on behalf of the Applicant: — "Take 
notice that the above-named Claimant [William Ison] of Comber- 
street, Paddington, Warder in Her Majesty's Gaol at Darlinghurst, 
claims the goods and chattels levied upon under and by virtue of the 
writ of fieri facias issued out of this Honorable Court in this action, 
by reason of the said William Ison having absolutely purchased the 
said goods and chattels from divers persons at different times, and 
which said goods are the goods which have been levied upon by the 
Bailiff, the particulars whereof are as follows, &c.'' ; and that on the 
13th June the matter came on before the District Court Judge, who 
refused to hear the case, or to adjudicate in the claim, because the 
ground of the claim was not shown. 

On the other side, an affidavit was filed stating that the Judge did 
not refuse to hear the case, but adjourned it for a week, and made an 
order that the Claimant should file better particulars, and pay £1 
lis. 6d. costs, and £2 16s., bailiff's expenses, before being allowed 
to proceed. 

fVant in support of the rule. The Judge's decision went upon the 
108th of the District Court Rules (1), which provides that the 
Claimant shall deliver to the Bailiff ^' a particular of any goods 
alleged to be the property of the Claimant and the grounds of his 
claim.'' Reff. v. Richards (2), and Ex parte M'Phee (3), shew that in 
this case we are entitled to a mandamus. [Faucett J. Is there any- 

(1> Fort. D. C, App. 77. (3) 23 L. J. Ex. 67. 

(2) 20 L. J. Q. B. 351. 

n 4 
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^i^^' thing to shew that the Judge refdsed to hear the caaef] By d^ 
ciding in favour of the preliminary objection, he subatantiaDj lefiised 
to hear it. 

Darley, Q.C., and Knox, who appeared to shew cause, were not 
called upon. 

Faucxtt, J. I am of opinion that this motion cannot be sup- 
ported* No doubt the original affidavit on which the role wss ob- 
tained was quite sufficient to justify the interference of the Coort. It 
states that the Judge refused to hear the case. If the Judge refused 
on a wrong ground to entertain the case, we ought certainly to grant 
the mandamus, for the result of such a refusal, if the Claimant is 
right, would be that he would be obliged to pay the debt of a mere 
lodger by the sale of his own furniture. We must, therefore, see 
whether a case is made out for a mandamus. 

Now it appears from the affidavit of Mr. Shorter, which is not 
contradicted, that the matter is still in the hands of the Judge. In- 
stead of deciding the case finally, he adjourned it, for the purpose of 
further particulars being filed. It appears to me, therefore, that this 
application is premature. If, when the time comes to hear the 
case, the Judge refoses to act on the particulars as filed, there may 
be a ground for coming to this Court. Without committing myself 
to a definite opinion, I think the particulars filed were amply suffi- 
cient. 

Sir W. Manning, J. I am also of opinion that a mandamus does 
not lie, under the circumstances of the present case. In the case 
referred to, the inferior Court refused to hear the case ; here there 
was a mere interlocutory decision on a preliminary point. In Reg, 
V. Richards, a final order had been made. This is not a case for man- 
damus. 

As to the sufficiency of the particulars, I am disposed to think that 
the District Court Judge was right. At any rate, it was a matter in 
which he was entitled to exercise his discretion, and we ought not to in- 
terfere with him in the exercise of his discretion in these trumpery mat- 
ters. Reg, V. Chitton (4) shews that particulars of this sort are not suffi- 
cient. The fact of the Claimant saying that he bought these goods from 
divers persons at different times conveys no more information than 
saying "the goods are my property." The object of requiring par- 
ticulars is to prevent frauds. I think, therefore, that the Judge was 
right. But, at any rate, the Court ought not to interfere by mandamus 

(4) 15Q. B. 224. 
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when he only exercises his undouhted jurisdiction in deciding upon Ex pabtb 

the sufficiency of the particulars filed^ and does not refuse to hear the 

case. 

WiNDBTKR^ J. I concur with their Honors that this application 
should be refused. But if it appeared that the District Court Judge 
substantially decided against the rights of the Claimant, and merely 
adjourned the case in order that the opinion of this Court might be 
given upon the matter, then I think the application should be enter- 
tained. I am disposed to agree with his Honor Mr. Justice Faucett, 
that the particulars were sufficient. In the case which has been re- 
ferred to, there was a mere claim. But here, the Claimant did a great 
deal more — ^he shewed the grounds of his title. He gives some 
grounds in stating that he purchased at different times from dif- 
ferent people. Where the goods are numerous, it would be unreason- 
able to require more. 

Ride discharged with coiti. 

Attorney for the Claimant — C, C. Read. 
Attorneys for the Plaintiff — Shorter and Fitzgerald. 



HARRIS AMD Anotbu v. SOLOMON. S^pUmber 2. 

Iiuolvency— Interpleader — Moneys paid tnto Court to aMd€ event qf Interpleader istue 

^Stay qf Proeeedinge-^ Vic,, No. 17, «. 80. 

H. obtained a judgment against S. and proceeded to execution. The Sherifl 
haTinf^ gone into poeseBsion, the goods were claimed by tnistees under a deed of 
aaaignment executed by S. The Sheriff interpleaded, and an issue was directedt 
the Claimants either to execute a bond or to pay the amount of the Judgment into 
Court. 8. afterwards became insolvent. The Claimants, thinking that the in- 
lolrency stayed all proceedings in the interpleader, gave notice that they did not 
intend to go on, and paid the money into Court. 

ffeld, upon applications by the Official Assignee of B. and by H. to have the 
money paid out of Court, that H., and not the Official Assignee, was entitled 
to the money. 

An interpleader issue, if the goods are not in the custody ot the Sheziffi is not 
stayed by Uie insolvency of the Judgment Debtor. 

In this action the Plaintiffs^ on the 20th day of February last, signed 
judgment by default^ for want of a plea, for the amount of £120 ; and 
on the 24th they caused a writ of ^. /a. to be issued and lodged with 
the Sheriff for execution. On the 27th the Sheriff levied on certain 
goodsj then in the possession of persons who claimed as trustees 
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Haeris 

V. 

Solomon. 



under a deed of assignment executed under the Act 5 Vic.^ Ho, 9' 
The Sheriff thereupon took out an interpleader summons^ and on this 
summons an order was made on the 4th March, directing that upon 
the Claimants (the trustees) within seven days^ entering into a bond 
in the penal sum of £5140 conditioned to be void in the event of a 
verdict for the Claimants on an interpleader issue^ or of payment to 
the Plaintiffs of the sum of £120 in the event of a verdict against the 
Claimants; or upon payment into Court within the same time by the 
said Claimants of the sum of £120 to abide the like event; the 
Sheriff should withdraw from the possession of the goods ; and further 
directing that until such security should be given, or such payment 
into Court made^ the Sheriff should continue in possession, and that 
the said Claimants should pay possession money for the time of such 
possession ; and further directing that unless such security should be 
giveuj or such payment into Court made within the said time, the 
Sheriff should proceed to sell, etc. 

On the 14th of March the Judgment Debtor surrendered his estate 
as insolvent, and Alfred Sandeman was duly appointed Official 
Assignee of his estate. 

On the 17th of March the Attorneys for the Claimants gave notice 
to the Attorney for the Plaintiffs (the Judgment Creditors) that they 
did not intend to proceed any further in the interpleader issue, as all 
further proceedings thereunder were stayed by the insolvency of 
the Defendant, and on the 18th the Claimants paid into Court the 
sum of £120, being the proceeds of goods realized by them. 

On the 24th the Official Assignee issued a summons in Chambers, 
calling upon the Plaintiffs and the Claimants to shew cause why the 
said sum of £120 should not be paid to him on behalf of the creditors 
of the Judgment Debtor, This application was referred to the full 
Court by Faucett, J. 

Darley, Q»C,, now moved on behalf of the Official Assignee 
that the money should be paid out to him and referred to 5 
Vic, No. 17, s, 80 (1). In this case there has been 



(1) 6 Vie., No, 17, 8. 30;— And be it 
enacted that further execution of any 
judgment or process against the person 
or estate of any insolvent shall, after 
any order for sequestration of such 
estate is lodged with the Sheriff for 
registration, be stayed ; and it shall and 
may be lawful for the person having 
right to such judgment to prove his 
debt and costs against the sequestrated 



estate, and to take the benefit theieof 
upon distribution of the said estate 
rateably with the other creditors ; and 
where any property has been attached 
by legal process for satUfaction of any 
judgment, and has not been sold, such 
property shall be placed under seques- 
tration in the same manner as any other 
part of the insolvent estate. 
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no sale by the Sheriff under the execution to perfect the Habbis 
title of the judgment creditor: O'Brien v. Brodie (2). The Solomon. 
Plaintiffs can only claim under the execution and the execution was 
certainly not complete before insolvency. [Sir W, Manning, J. 
Suppose the question was between the Judgment Creditor and 
Claimants under a bill of sale, and the Claimants were to pay money 
into Court to release the goods from levy, would not that amount to 
a sale ?] This objection is met by Milner v, Rawlins (3). We must 
not do violence to the Act of Pai'Iiament by saying that there is some- 
thing that is equivalent to sale. [Faucktt, J. Does not the question 
depend on whether this money represents the goods or not?] 
Sequestration stayed all further proceedings under the interpleader 
order: ex parte Hickey (4); Hut ton v. Cooper (5); Young v. Roebuck (6). 
[Sir W. Manning, J. You must shew that this money represents 
the goods, otherwise it could not belong to the Judgment Debtor so 
as to pass to his Official Assignee on his insolvency.] The Claimants 
sold these goods, and this money is the proceeds of the sale. 

M. H. Stephen, Q.C.j and C. J, Manning, for the Plaintiffs, the 
Judgment Creditors, shewed cause. In O^Brien v. Brodie the goods 
were in the hands of the Sheriff sti specie at the date of the sequestration. 
His Honor Sir William Manning is right in saying that the Court 
must see that this money belonged to the insolvent at the date of his 
sequestration, if it is to go to the Official Assignee. If the deed of 
assignment to the Claimants is invalid, what is to prevent the Official 
Assignee from claiming the goods in whosoever hands they are come ; 
and if the argument on the other side is a good one, the Official 
Assignee could seize both the money and goods. If, on the con- 
trary, the deed of assignment is valid under the Act, this money never 
passed to the Official Assignee on the insolvency : Slater v. Pinder 
(7); ex parte Todhunter (8). If a debtor even himself pay money 
into Court to abide an event, and afterwards become insolvent, his 
Assignee cannot get the money : Murray v, Arnold (9). 

Pitcher shewed cause on behalf of the Claimants, and consented to 
the money being paid out to the Official Assignee. 

Per Curiam. As you and Mr. Darley are in the same interest 
you should have followed him, and not waited until Mr. Stephen had 
finished his argument. 

(2). L. R. 1 Ex., 302. (3) L. R. 2 Ex. 249. 

(4). Post. D.C.P., appendix to supplement^ 99. (5). 6 Ex. 159. 

(6). 2 H. & C. 296. (7). L. R., 7 Ex. 241. 

(8). L. R. 10 £q. 430. (9). 32 L. J. Q B. 11. 
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Habus Barley, Q.C., in reply. The Execution Creditors cannot be en- 

Solomon, titled to have this money paid to them as there has been no sale hj 

the Sheriff^ and as the interpleader was stayed by the insolyency. 

The Claimants have a right to have this money repaid to them, and 

they have consented to allow the 0£Scial Assignee to receive it. 

Faucbtt, J. In this case the Plaintifis^ Harris and Ackman^ sued 
one Solomon on a Promissory Note for the amount of £94 68. lOd., 
and obtained judgment for £120, including costs. On this judgment 
the Sheriff levied on certain goods then in the Claimants' possession, 
and then the Claimants put in their claim to them as trustees under 
an alleged deed of assignment ; and upon the issue of an Interpleader 
summons, the following order was made [His Honor here read the 
order.] The Sheriff, under this order, was not obliged to sell if one 
of two things were done — ^that is, if either the Claimants should enter 
into a bond, to be void if they were successful in the interpleader 
issue, for the payment to the Plaintiffs of the sum of £120, if un- 
successful i or if they should pay that sum into Court, to abide the 
event. 

On these terms, an interpleader issue was directed, and afterwards 
the Claimants (having previously sold the goods) elected to pay into 
Court the proceeds of such sale. When the interpleader was so &r 
perfected, the Defendiint became insolvent, and his Official Assignee 
now claims the money paid into Court, and relies upon the 80th 
section of the Act 6 Vic. No. 17. [His Honor here read the section.] 
The latter part of the section refers to the case where a creditor has 
obtained judgment, and says that where the goods have not been add 
the judgment creditor must come in rateably with the other creditors. 
This manifestly means that as long as the Sheriff holds the goods 
unsold, they shall pass to the Official Assignee in case of insolvency ; 
in other words, while the goods are in the hands of the Sheriff they 
are still treated as the goods of the debtor, and consequently pass to 
his Official Assignee on his insolvency. That is what occurred in the 
case of O'Brien v. Brodie, The goods were still in the hands of the 
Sheriff, unsold, at the time of insolvency. Afterwards the Sheriff sold, 
and then the proceeds were paid into Court under the terms of the 
interpleader order. The money clearly represented the goods, and 
still belonged to the estate of the Defendant. While the goods remain 
unsold, they are merely held as a security for the payment of the judg- 
ment debt, and the Defendant could have got rid of the Sheriff 
altogether by payment of the debt. 
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In this case^ the money was paid into Courts either as the price of Habais 
the goods to the extent of the execution^ and representing a sale of Solomon. 
goods to that amount — in which case the goods are sold^ and the case 
of CyBrien v. Brodie does not apply ; and^ as the Act is distinct in 
saying that the goods only remain part of the estate of the insolvent 
while unsold^ we cannot say that after the goods have been sold the 
proceeds shall pass to the Official Assignee. The money is then either 
the property of the Judgment Creditor or of the Claimants^ and does 
not pass to the Official Assignee. Or^ on the other hand^ this money 
was paid into Court as a security merely to abide the event of an 
Interpleader issue. In either case^ it appears to me that the Official 
Assignee has no right to this money. It certainly was not the pro- 
perty of the judgment debtor at the time of his insolvency. 

Sib W. Manning^ J. I am of the same opinion. It appears to 
me that^ in effect^ what took place is a satisfaction of the execution. 

An insolvent debtor has made an assignment^ for some reason or 
another^ void as against the Official Assignee^ and the parties who 
claim under that assignment have paid money into Court as a security 
to obtain the goods. By this means^ the Sheriff and the execution 
are got rid of. 

The only question that remains is, who is entitled to this money — 
the Claimants or the execution creditor ? As this money has been 
paid in to abide a certain events it seems to me to be entirely taken 
out of the reach of the Courts and to be simply money held by the 
Court as stakeholder. Whether there is any equity between the 
parties afterwards^ and whether the Official Assignee can use the 
name of the Claimants^ is not the question. 

This application is to have the money paid to the Official Assignee 
on the grounds that the 30th section applies to property that has been 
attached by the Sheriff but not sold by him under the execution ; but 
if this was not the property of the debtor at the time of the insolvency, 
but the property of the Claimants, I do not see how the Official 
Assignee can claim it. 

It is impossible for us to say that the Official Assignee can claim 
this money as money belonging to the Insolvent when the debtor 
himself at the time of his insolvency is barred from claiming it. 

Unless the Execution Creditors can shew a better claim to this 
moneyi it belongs to the Claimants who paid it into Court. 

Application dismissed with costs. 
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Harris M. H. Stephen^ Q'C, and 0. /. Manning, en behalf of the Plaintiffs, 

Solomon. *^® Execution Creditors, moved for the payment out of Court of the 
money paid in by the Claimants. The interpleader issue has been 
abandoned by the Claimants, and the money must belong to the 
Execution Creditors. The Court has already decided that the Offidal 
Assignee of the Defendant has no right to it. He has no locus stanA 
here ; as he cannot claim the money, he has no interest in the pro- 
ceedings. 

Darley, Q.C., for the Claimants. The Court has not decided that 
the Official Assignee has no right to the money in any event. He 
may possibly establish his right. If the Claimants had gone on with 
the issue, and had succeeded, they would have been bound to hand 
over the proceeds of the goods to the Official Assignee. They were 
right in their contention that the Defendant's insolvency stayed the 
proceedings on the interpleader issue. But, even if they were wrong, 
the letter to the Execution Creditors was written under a misappre- 
hension of law, and did not amount to any abandonment of their 
rights. 

Faucett, J. I am of opinion that this application is a proper one, 
and ought to be granted. Here an interpleader issue was directed on 
the terms that the Claimants should either give a bond or pay money 
into Court. If they had adopted the former course, it is possible that 
the Execution Creditors would have had to bring an action on the 
bond. But they paid the money into Court. By the order, it was 
directed that the issue should be tried at a certain time, — ^the only 
issue being whether the Claimants or the Execution Creditors were at 
the time of the seizure entitled to the goods. After the money was 
paid into Court, the insolvency of the Defendant took place ; and it 
was considered, no doubt, by the Claimants that the insolvency stayed 
the proceedings in the interpleader issue. I think that was a mistake 
in law. If the goods had been at the time of the insolvency in the 
hands of the SheriiOF, then by the 30th section of the Insolvency Act, 
they would have passed to the Official Assignee ; and then, as a matter 
of course, the interpleader issue would lapse. Properly speaking, the 
proceedings would not be stayed, but the issue would be of no farther 
avail. But it is altogether diiSerent when the goods have been sold. 
Upon the sequestration, then, the Claimants, instead of going on with 
the issue, gave up their rights to the Official Assignee, and refused to 
take any further proceedings ; they did not carry out the terms imposed 
upon them by setting down the case for trial. The Official AssigneCi 
instead of coming in and trying the interpleader issue — as it is quite 
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posaible he might have done^ for the Claimants really represented the Hakms 
general body of creditors of the Defendant, and the Official Assignee Solomon. 
represents the same creditors, and I am disposed to think that the 
equity passed from the Claimants to the Official Assignee — tries by a 
short course to get the money which has been paid into Court, the 
right to which had not been determined as it ought to have been by 
the trial of the issue. By the course taken, the Claimants treat the 
issue as at an end, and give it the go-by, and entirely disregard the 
order. And this is done at the very last moment before they could 
have set down the issue for trial. It is quite clear that the inter- 
pleader proceedings through the act of the Claimants have lapsed 
altogether. 

Now, what is the position of these parties ? Here are the Execution 
Creditors before the Court, taking their stand on their judgment, 
under which they have a right to the goods, unless the Claimants 
have made out their title. We cannot get rid of the law. The law 
does not say that the money paid into Court to abide the event of an 
interpleader issue shall go to the Official Assignee, but that if the 
Claimants do not prove their right the issue must be decided in favour 
of the Execution Creditors. It seems to me that we ought not to 
strain the law, even for the benefit of the general body of creditors ; 
and that as nothing has happened to take away the right of the 
Execution Creditors to the goods seized, they are entitled to the 
proceeds of those goods paid into Court. 

SiK W. Manning, J. I have had some difficulty in this case, and 
have not agreed with all the arguments which have been urged in 
favour of the conclusion to which I have myself arrived. I think the 
notice by the Claimants to the Execution Creditors had not much effect 
if standing alone. My impression is clear that in a Court of Equity 
the Official Assignee would have had the right to compel the Claimants 
to aUow him to use their names. I do not think that in their position 
of mere naked trustees for the creditors, they were entitled to 
abandon their rights under the issue. Besides, they did not in fact 
abandon them. I think that, as at the veiy same time they announced 
their intention of not going on with the issue, they referred to the 
rights of the Official Assignee, their letter ought not to be regarded as 
an abandonment. But the question, as it seems to me, is, what has 
the Official Assignee himself done since ? Has he not abandoned any 
rights he might have under the issue ? Now, what took place ? On the 
25th, seven days afterwards, the Official Assignee makes an application 
to the Court, based on the very ground that the interpleader issue 
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is at an end. He adopted the coarse taken by the Claimants in 
abandoning the issue. The question now comes to this : there having 
been, in point of fact, a breach of the conditions on which the issue 
was directed, a neglect to try that issue at the appointed time, 
has not the Official Assignee failed to perform a condition, subject to 
which the money belongs to the Execution Creditors. I take it there 
can be no doubt as matter of law that the Execution Creditors are 
entitled unless the issue is found against them. 

I think, under all the circumstances of the case, the Official Assignee 
having repudiated the issue, we ought not to allow the matter to be 
contested in this summary way. The law favours the Execution 
Creditor, and secures him the advantage which he gains by his 
promptness ; and as he was entitled to have his judgment satisfied, 
subject to the issue, and the issue has been abandoned, I think we 
ought to grant this application. 

WiNDETBB, J. I concur with their Honors. As the reasons have 
been so fully gone into, I think it unnecessary to say anything 
more. 

Application granted, with costs. Money and interest 
to be paid oui of Court to the Plaintiffs. 

Attorney for the Plaintiffs — A. De Lissa. 

Attorneys for the Claimants-^-ilf^CarMy, Robertson and Fisher. 

Attorney for the Official Assignee — S. C. Brown. 



SepUmhtr 6. 



In rb D. S. MITCHELL. 

Quo Warranto— User qf francfUae — Use qf Affidavits jUed on the other side to 

swpply drfects m original Affidavit. 

Where the affidavits on which the rule for a quo toarranto was granted did not 
shew that the Respondent had acted in the office, the Court refused to allow the 
Applicant to supply this defect in his affidayit by admissions in the affidavits filed 
on behalf of the Respondent, and discharged the rule. 

Pilches appeared in support of a rule calling upon one D. S. Mit- 
chell to shew cause why an information in the nature of a quo warranto 
should not be exhibited against him to shew by what authority he 
claimed to exercise the office of an alderman of the Municipality of 
Wentworth. The grounds stated in the rule were that the Respondent 
at the time of his election was a person holding an office of profit 
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onder the CSooncil of the Municipality^ and that his tender of resig- In bb 
nation did not divest him of that office. He read the affidavit on 
which the rule was obtained^ and which stated that the Respondent 
being the poundkeeper at Wentworth^ was elected alderman, but did . 
not state that he had acted in the duties of that office. 

Darley, Q.C {fFatkins with him) objected that the AppUcant, not 
having shewn that the Respondent had acted as alderman, must fail 
in his application. 

Pilcher. That would be so if it did not appear upon the affidavits 
which have been filed by the Respondent that he did so act. The 
Respondent has supplied any defect in our affidavit. 

Darley. The Court will deal very strictly with rules of this character, 
which are of a quasi-criminal nature. In Beg. v. Smith (1) the Court 
held that this defect was fatal, and refused leave to amend or file 
supplemental affidavits. Stephen, C.J., quoted the following passage 
{rom Grant on Corporations (2) : — " The affidavits in support of the 
application must state every material fact in the first instance.'' 
B^. V. Baldwin (3) shews that upon a criminal information the 
Prosecutor cannot use a statement in the Defendant's affidavits to 
supply a defect in his own, where the latter are so imperfect that the 
Coart, if aware of their defectiveness, would not have granted a rule 
nisi. 

Faucett, J. I am of opinion that the preliminary objection is 
fatal. 

Sir W. Manning, J., and Windeyeb, J., concurred. 

Bvle discharged with costs (4). 

Attorneys for Applicant — Bull and Bull. 
Attorneys for Respondent — Ellis and Makinsori. 

(1) 6 B.C. R. 269. (3) 8 A. & E. 168. 

(S) p. 266. (4) Price v, Hayman, 7 Dowl. 47, was 

not cited. 
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September 6. Ex paktb MAIK. 

Impounding Act — Bescue — Lavfulness qf Impounding in question. 

On a proMCution for rescuing animalB seized for the purpose of being impounded, 
eTidenoe was given on behalf of the Applicant tending to shew that, when seized, 
the ftnimalg If ere on the Applicant's own land. The Magistrates, holding that it 
was immaterial whether the animals were lawfully impounded or not» convicted 
the Applicant. 

ffeld that the oonyiction was wrong. 

Motion to make absolute a rule niri for a prohibition directed to the 
Olen Innes Bench, and to one William Gordon Brereton, upon whose 
complaint the Applicant was convicted of rescuing seventy-three head 
of cattle, seized by Brereton for the purpose of being impounded, and 
was fined one shilling and costs. 

Upon the depositions it appeared that the Respondent had seized 
seventy-three head of the Applicant's cattle (including several bulls) 
for the purpose of impounding them for trespassing upon land taken 
up as a selection by his son. Witnesses were called by the Appli- 
cant to shew that, according to the description of the land condi- 
tionally purchased by the Respondent's son, the land from which the 
cattle were taken could not possibly have been included in the selec- 
tion, but was part of the run under the management of the Ap- 
plicant. Affidavits were now filed by the Applicant and his attorney 
stating that the Magistrates had said that it did not matter from 
whose land the cattle were taken, but that as the Applicant had 
taken the law into his own hands, he was liable to a penalty for 
rescuing the cattle. 

Sir George Innes in support of the rule. The conviction is under 
the Impounding Act 29 Vic. No. 2, s. 33 (1). The evidence before the 
Magistrates was all one way, that the land belonged to the Applicant. 
Ea parte Cassidy (2) is a distinct authority that the word " lawfully'' 
in the section applies to " seized for the purpose of being impounded" 
as well as to ''impounded." The Magistrates have clearly gone 
counter to that case. 

Darky, Q.C. (Watkins with him) for the Respondent Brereton, 
shews cause. The Court will not look at the affidavits filed, as they 

(1) 29yic. No. 2,8. 33:— Every person liable in any competent Court to all 

who shall rescue, or incite or assist any costs and damages lawfully chargeable 

other persons in rescuing, any animals thereupon, and also to a penalty not 

lawfully impounded or seized for the exceeding £20. 

purpose of being impounded, i»hall be (2) 10 S.C.K., 80. 
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are used to supplement the depositions. Here the Magistrates may Ex parts 
have decided the question of title in favour of the Respondent, as they ^^™- 
were perfectly competent to do, and the Court will not interfere with 
their decision on a question of fact. 

Innes was not called upon to reply. 

Faucett, J. This conviction must be set aside. Although the 
Magistrates allowed evidence to be taken on the question whether 
the land was the Respondent's or not, still, looking at the afiBdavits, 
we can see that they did not decide that question. The afiBdavits are 
exactly in harmony. The afiBdavits of Fergusson and Mair state 
distinctly that the Magistrates expressed their opinion that it did not 
matter whether the land belonged to the Respondent or not. If that 
statement had been clearly contradicted, or the matter had been placed 
in doubt, then I think we ought not to interfere. But on these afiBdavits 
it is clear that that was said by the Magistrates. Now, what is the 
afiBdavit in reply ? It shews clearly that the Magistrates were under 
the mistake which is attributed to them by Fergusson and Mair. It 
seems to me that the statement of Brereton is entirely in accordance 
with their afiBdavits. The Magistrates clearly misconstrued the law^ 
and could not have had the case of Ex parte Cassidy before them. 

Sir W. Manning, J. I am quite of the same opinion. The 
afiBdavits on both sides clearly shew that the ratio decidendi was what 
is stated, viz., that it was immaterial whether the seizure was lawful 
or not. The Magistrates never could have decided upon the evidence 
before them that the land belonged to the Respondent's son. 

WiNDETER, J. I am of the same opinion. 

Ride absolute, with costs against Brereton. 

Attorney for Applicant — Fergusson, by Brennan. 

Attorney for Respondent Brereton — M. H. Fitzhardinge, by FUz" 

hardinge and Son. 
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Avguit 29. Sx rimn BFABKS. 

OatUe-steaUng Prevention Act (17 Vie. No. 3, «. ej^^'IUegaOf umng:* 

The mere driTing of cattle is not an offenoe within the 6th aeetion of the Crttie- 
ttealing PreTention AxlL 

Bat if a man driyes quiet cattle with a boll, for the pnipoae of getting the boll 
along, and with the intention of unlawfully impounding the bull, that is an un- 
lawful taking and using within the meaning of the Act. 

Motion to make absolute a rule mri for a prohibition to restnin 
certain Justices^ and one Donald CampbeU, from further proceeding 
in the matter of an information against the Applicant for taking and 
using one bullock and two cows without the consent of the owner, 
upon which the Applicant was convicted and fined £80 and costs^ on 
the ground that the evidence before the Justices did not disclose any 
offence under the Statute 17 Yic. No. 8. 

The evidence^ so £ar as is material, was as follows :<^— 

Donald Campbell : On the 23rd of this month I saw the Defendants 

some little distance from Casino. From information I received that 

they were driving a bull of mine in the Woran Woran Paddock^ I went 

and saw Defendant Sparks sitting under a tree holding his hone; 

some distance from him there were a few head of cattle and a < i>y bull. 

The bull appeared to have been knocked about a good deal, and was 
standing knocked up. Defendant impounded some cattle on that day ; 
46 bulls and one bullock were put in the Pound by Sparks. I counted 

them in the Pound When I saw the Defendant 

sitting under the tree and the bull near him, I went a little way and 
sat down and watched him. After a bit the Defendant Doddes came 
to him. They appeared to hold some conversation, and then started 
with the bull to get him into the Ridge Paddock. After some trouble 
they got him inside. Then they picked up a bullock that was grazing 
inside to get him along. Then they picked up two cows, and after 
going a short way, they let the bullock go ; I should say they took 
the bullock about half a mile. They took the two cows along with 
the bull, some distance further on. They drove them together fully 
half a mile in my presence, that is, the bull and the cows, after the 

bullock was let go The bullock and cows are the 

property of William and Frederick Fanning. I am in possession of 
the land and cattle for W. and F. Fanning. I never gave the 

Defendants permission to drive the cattle Defendant came 

to me the next morning, and asked permission to take a bull out of the 
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Three-qnarter-bred Paddock, wluch be said be drove in there tbe day Ex parti 
before. I asked bow tbe bull got in tbere ; and be said '^ we ran bim 
aboat till be broke tbrougb tbe fence." Wbere I saw tbe Defendants 
first was in tbe Woran Paddock. It is tbe property of W. and F. 

Fanning I bave bad 25 years' experience among 

cattle. Tbey were taking tbe cows along witb tbe bull to get tbe 

boll along quietly Tbe bull was tbe property of 

W. and F. Fanning. Sparks owned to tbe Court bere to-day tbat be 
bad tried to impound tbe bull, and be broke away from bim. I beard 
tbat tbe bulls were impounded before I saw Sparks under tbe tree. 
I beard Sparks state in tbis Court tbat be tried to get the bull across 
tbe river. Defendant was driving tbe bull and cattle away from tbe 
direction of the Pound. 

Andrew Campbell : I remember tbe 23rd of tbis month. I saw 
tbe Defendants on tbat day on the other side of tbe Richmond River. 

They were driving a bull towards Wooroowoolgen 

When coming to Casino on business that morning, near the bridge 

I saw Defendant driving a lot (thirty or forty) of tbe ^i>y bulls, 

some on this side of the river, some on the other side. The bull I 
saw Sparks afterwards watching at the Black Gully was one of the 30 
or 40 I saw near tbe bridge ; he broke away from them. When tbe 
bull broke away, they let him go, and took tbe others, as I suppose, 
to tbe Pound. I saw them witb the bull in the Black OuUy afterwards. 
When I last saw tbe bull he was under a tree, and tbe Defendant 
Sparks watching him. 

William Davis (for the defence) : I remember Monday, the 23rd of 
December. At 4 o'clock in the afternoon of that day I was at Droney's. 
I saw you come there with a bull. Two other cattle were with the bull. 
I beard you ask Droney to take notice that he saw you put tbe bull 

in tbe paddock I remember tbe 24th. I went 

with you to Wooroowoolgen. We went for permission to get ahull in 

tbe Wire Paddock The bull was put back into a 

paddock. 

John Mullen : I remember the 23rd of December. I was at Droney^s 
selection at 4 o'clock on that day. I saw you and the other Defendant 
driving a bull there. There was no other cattle with them. I heard 

you call to Droney when you came near the place I 

went with Sparks to drive cattle in. They were bulls principally. We 
took forty-seven head off the selection. We put forty-five head in 
the Pound. We left tbe other two over the river because we could 
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Ex PARTE not get them orer. I suppose the selection is Sparks' 

Sparks. J ^q ^ot know whether Sparks used any cattle or not. He might 
have done many things in the paddock before coming to Droney's 
without my knowing. 

It appeared from affidavits filed by the adjudicating Magistrates 
that Sparks stated in Court that he had been advised by the poimd- 
keeper at Casino to take the bull back and impound him on his own 
land ; and that^ in order to get him along quietly^ he had driven 
the bullock and the two cows along with him. 

M, H. Stephen, Q.C., and C JB. Stephen, in support of the mle. 
There was no taking here lucri causd as in Fo3^s Case (1) and Frew's 
Case (2). Whatever the previous actings of the Defendant were, his 
returning the bulls to the paddock of their owners was a perfectly 
lawful act ; and the taking of the other animals was actually for the 
owners' benefit. This case properly falls within Ex parte Cameron (3) 
where it was held that a mere driving was not a using within the 
Statute. 

Darley, Q.C., and Bennett, shew cause. There was evidence that 
the Defendant was driving the bull for the purpose of impounding 
him off the Messrs. Fanning's own land. His going to Mr. 
Campbell and asking permission to take the bull out of the paddock 
was evidence of his intention. If so^ the purpose for which the 
bullock and cows were used was unlawful. 

Faucett, J. I do not decide that a mere trespass comes under 
the Act. I think the facts of this case come clearly within the 
principle of Reff. v. FVew. It is quite impossible to separate the 
matter of this complaint from the impounding; and I assume the im- 
pounding to have been perfectly legal. But it is no creditable pro- 
ceeding for a selector who got this land a short time before to thus 
make in one sweep the purchase money of his selection twice over. 
The facts are these— when he is impounding the cattle^ two bulls get 
away, he follows one^ and goes into a paddock which he has no 
right to enter, picks up a bullock out of the paddock and afterwards 
two cows out of another, and drives them for some distance, avowedly 
in order to get the bull along. If this had been all, it would have 
been a mere trespass. But now comes the difficulty. The buQ is 
left in the paddock of its owner, and if the matter had rested there, 
it would have been a mere trespass. But the next morning he goes 
to the superintendent and asks to be allowed to take the bull out of 



(2) 



Ante, p. 47. (8) WUk. M. C. 76. 

7 S. C. ». 111. 
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the paddock. Were not the Justices entitled to assume that his Ex parte 
object was to take the bull away to his own selection and impound p^^^* 
it^ and to disbelieve that part of his statement which told in his own 
favour ? I think the Magistrates were justified on the evidence in 
taking that view. And if so^ it is impossible to say that the case is 
not within Reg. v. Frew. I have therefore come to the conclusion 
that the conviction should stand. The penalty seems high^ and 
perhaps the impounding was considered. 

Sib W. Manning^ J. Assuming that the cattle were found on 
the selection^ the Defendant was within the letter of the law. But 
considering that he chose to select in this place and to leave his 
ground unfenced^ to take these forty-five bulls to obtain £5 a head for 
them^ may be allowed by law, but is a clearly dishonest and cruel 
proceeding. He was paid over j£200, equivalent to the value of as 
many acres of land. But if a man takes his extreme rights under 
the law — in exercise of an immoral right — ^he must take care to keep 
himself within the strict letter of the law. It has been argued that 
the Defendant was taking the bull back to the owner> but I am 
clearly of opinion that it was not so. He was not bound to go after 
the bull at all. He might have let him go, when he found he could 
not get him to the Pound. But I think his proceeding shews that 
his object was to secure the bull for the purpose of impounding him 
and securing the penalty. And next day the Defendant applied for 
permission to take the bull. The Magistrates would not be legally 
justified in increasing the penalty in consideration of the circum- 
stances of the impounding ; but I can understand their indignation 
being aroused, and I do not think we can see any reasons for inter- 
fering with their decision on that ground. 

Ride discharged mth costs (4). 

Attorney for the AppUcant — Norrie by Coonan, Ryan and Dunn. 

Attorney for the Respondent — AUingham by Cope. 

(4) like law as to special damage in impounded has been amended by the 
zeipect of bulls oj entire horses Act 42 Vic. No. 23, s.s. 2, 3, & 6. 
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September 9. ISBE8TBR v, THOMSON. 

Set-off— Joinder qf Issue— Evidence— New Trial 

The Plaintiff sued upon a Promissory Note for £20. The Defendant pleaded 
certain matters by way of a set-off. The Plaintiff joined issue upon the Defendant's 
plea. The Defendant proTed his set-off, and the Plaintiff then gave eyidenoe of a 
debt to him from the Defendant exceeding in amount the Defendant's set-off. 
The Judge told the jury that unless there had been an express arrangement that 
the goods and money receiTed from time to time by the Defendant from the Plain- 
tiff were to be considered as payment, and if it were a case of balance of account, 
the Plaintiff could not succeed, eyen if at the time of the commencement of the 
action the balance were in his favour. The {ury returned a Terdict for the 
Defendant. 

Held, that under the circumstances a new txial should not be granted. 

Declaration on a promissory note for £20, made by the Defendant 
in favour of the Plaintiff. 

Plea : Set-ofif ; on which issue was joined. 

At the trial, before Faucett, J., the Defendant admitted the pio- 
misBory note, and proved his set-o£F. The Plaintiff then gave evidence 
of money paid by him on Defendant's account and goods supplied by 
him to the Defendant to a greater amount than the set-off proved by 
the Defendant. The jury returned a verdict for the Defendant. 

Sir George Innes moved to make absolute a rule nisi for a new trial 
which had been obtained on the ground that the Judge directed the 
jury that unless there had been an express arrangement that the goods 
and money received from time to time by the Defendant from the 
Plaintiff were to be considered as payment, and if it were a case of 
balance of account, the Plaintiff could not succeed, even if at the time 
of the commencement of the action the balance was in his favour. 
The Plaintiff was entitled ander his joinder of issue to prove anything 
which got rid of the set-off. It is an essential allegation of the plea 
of set-off that the Plaintiff " is still indebted,'' and anything whidi 
proves that there is not an actual subsisting debt is evidence for 
the Plaintiff under the joinder of issue. Harvey v. Hoffman (1) shows 
that payment can be given in evidence under a traverse of the set- 
off — ^why not a set-off in the Plaintiff's favour ? The set-off rehed 
upon by the Defendant had been as completely got rid of as if it had 
been discharged by payment. The merits were entirely with the 
Plaintiff; it was clear on the evidence that the Defendant owed him 
more than £20. 

Darley, Q.C., shews cause. His Honor was quite right. The 

(1) 2 DowLN.S. 688. 
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FIamti£F could not have replied a set-off; it fortiori, he could not Isbbstbr 

have relied upon one without replying it. A replication of a set-off Thomson. 

would have been a clear departure in pleading. The Plaintiff sues 

upon a promissory note : when that cause of action is answered^ he 

says^ '^ I have other causes of action against the Defendant.^' His 

proper course would have been to sue on the balance of account in 

the first instance; then^ if the Defendant was really in debt to him^ 

there would have been no difSculty. The only difSculty was caused 

by th^ Plaintiff himself in selecting one item of the account he sues 

upon. I admit that under the common joinder of issue the Plaintiff 

might have proved payments by him which would have extinguished 

the set-off; but a set-off is a different matter altogether; it is a sub 

stantive cause of action^ which the Plaintiff should have inserted in his 

declaration. The Plaintiff's accounts were admittedly cooked^ and 

the merits were not with him. 

Innes was heard in reply. 

Faucett^ J. I think this rule should be discharged^ and I am very 
sorry for it. I think the Plaintiff's case was brought before the 
Court in a way in which it ought not wisely to have been brought. 
Here was a promissory note given in 1876, and given on account 
(although it was contended that a much larger amount was now due 
on that account), selected and sued upon, instead of the Plaintiff 
suing for the balance due. The Defendant pleaded a set-off and 
went into evidence. The Plaintiff by going into evidence in reply 
admitted that the Defendant had proved the set-off. Now it is said 
that my ruling at the trial revolutionised the doctrine of pleading on 
this point. I am clearly of opinion that on the point of pleading I 
was right. The Plaintiff travei*sed the set-off. I assume that the 
effect of the traverse was to deny that the Plaintiff was indebted either 
at the time of action brought or plea pleaded. But what was done ? 
It was contended that, in order to disprove the Defendant's plea, the 
Plaintiff was entitled to go into evidence of the other items of the 
account, and to shew that the Defendant was indebted to him in a 
larger sum than his set-off amounted to. Under the traverse the 
Plaintiff was entitled to shew one of two things; either that the 
debt relied upon by the Defendant had never arisen, or that it had 
been paid off; but I venture to say that counsel cannot produce a 
single authority to shew that a set-off can be given in evidence in 
disproof of another set-off. Under these circumstances I told the 
jury that if the defence to the set-off was a mere debt to the Plain- 
tiff it would not prove that the set-off of the Defendant had never 
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IsBBTEB arisen or had been paid off^ and that that was only the issae. llut 

Thombok. ^^S ^^> I am of opinion that I was quite right. 

As to the merits of the case, I think the Plaintiff was treated 
with a great degree of harshness. An attack was made upon his 
character from the very first ; but I thought that the charges were 
undeserved. Certainly his charges in the accounts were very high, 
but perhaps not unreasonable, considering the nature of the business. 
There was very bad and irregular book-keeping on his part ; still the 
errors, in my opinion, were proof of honesty. I had a very strong 
opinion at the trial that the Plaintiff had not falsified the account 
intentionally. The Defendant did not place himself in a very good 
position. He came into Court without a single document of any 
kind, and said he did not know what had become of the accounts 
furnished. I confess his case did not impress me favourably. I was 
far more favourably impressed with the honesty of the Plaintiff. I 
regret the turn that the case took, but the Plaintiff himself was to be 
blamed for it. 

Sir W. Manning, J. I concur with his Honor. Apart from 
the reasons given by his Honor, I should be very unwilling to give 
a new trial in such a paltry matter where only £20 are in dispute. 
The account extended from 1876. Years afterwards the action iB 
brought on a promissory note given on account, instead of for the 
balance due, although a cheque had been given for that promissoiy 
note. The Plaintiff of course thought he would get some advantage 
by suing on the promissory note, as the Defendant would be bound 
to disclose his defence on oath. The jury spent three days over this 
wretched sum of £20. It would be a terrible thing to put the parties 
to the expense of a new trial in such a matter. Unless I saw that the 
claim to a new trial was perfectly clear, I would never consent to 
grant one. But I think his Honor was right, and that by the course 
taken by the Plaintiff, the whole matter was put in confosion and 
darkness. However, independently of the pleading point, on which 
his Honor has expressed his opinion, I would not grant a new trial 
in such a case. 

Rule discharged with costs. 
Attorney for the Plaintiff — FawL 

Attorneys for the Defendant*^ Deon^ and Deane. 
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Vendor and Purckcuer — Parol agreemeni io extend time^ Variation qf toritten 

contract — Statute <^ Frauds — Pleading. 

In an action by vendor againBt purchaser for breach of an agreement to 
accept a transfer of some lands the Defendant pleaded that the Plaintiff was 
not ready and willing to execute a transfer on the day mentioned in the agree- 
ment. The Plaintiff replied that the Defendant had waived his right to the 
performance on that day, and had agreed to accept a transfer on a subsequent 
day. Rejoinder, that such agreement was not in writing. 

Held, that the rejoinder was bad. 

Declaration (after stating prefatory matters which are immaterial) 
that the Plaintifif and Defendant entered into and made the following 
agreement : — 

" Memorandum of agreement between John MThail of the one 
" part^ and Francis Wilson Darby of the other part, made this 14th 
''day of Jane, 1878, in consideration and on condition that the 
''terms hereinbefore mentioned are faithfully carried out, I, John 
" M'Phail, do bind myself to transfer to Francis Wilson Darby for 
" the sum of £230 the selections originally held by me, and now 
"held by Ann Baker, situate on the west bank of Cattle Creek, 
"and adjrlning the southern boundary, Scg/^ 

" Terms alluded to above/^ 

" 1 . John M'Fhail hereby guarantees the transfer of the land now 
▲ I 
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McPhail "held by Ann Baker to F. W. Darby, on the 26th and 27tk 
Dabbt. '' September next enauing, via., three portiona [deacribed]. 

"2. That he binda himaelf not to aelect or otherwiae interfere 

with any land held by Meaara. Darby, by leaae or otherwise, in the 

pariah of Moan. 

"8. That he remove hia family, effects, and sheep, from the 
" aelectiona above mentioned at the end of December next ensuiBg, 
" or within three weeka thereafter. And lastly, that in consideration 
''of the foregoing terms being faithfully carried out, I, Francis 
" Wilaon Darby, do hereby agree to pay to the aaid John M'Phail 
" the aum of £230 at the time of tranafer.'' 

[The agreement waa aigned by both parties] . 

Averment that the Plaintiff was always ready and ?rilling to 
perform the said agreement on his part, and to do and procure the 
doing of all things necessary and proper to be done, and to be 
procured to be done by under the aaid agreement. Averment of the 
fulfilment of conditions precedent. Breach that the Defendant 
wholly neglected and refused to purchaae and accept a transfer and 
take poasesaion of the aaid lands, or to pay to the plaintiff the said 
aum of j£230. Averment of special damage. 

Plea. That the Plaintiff was not ready and willing to transfer or 
to execute a conveyance of the aaid lands to the Defendant on the 
S6th and 27th days of September, 1878, according to the terms of 
the aaid alleged agreement. 

Replication (on equitable grounds). That the Defendant waived 
hia right to a transfer of the said parcels of land at the time in the 
aaid agreement and plea mentioned, and discharged the Plaintiff 
from executing and delivering to the Defendant at such time such 
transfer; and the Defendant agreed to accept such transfer at an 
agreed subsequent time at which the Plaintiff waa ready and willing 
to deliver the aame, and the subsequent not transferring and 
conveying the said parcels of land arose from the neglect and refusal 
of the Defendant to accept the same and not otherwiae (1). 

Rejoinder. That the agreement in the declaration alleged was 
duly executed in writing in accordance with the provisions of the 

(1) This replication was not de- admitfi and excuses tbeirnon-fiilfibnent. 

marred to, but would appear to be bad See BuUen and Leake, p. 14^ 3rd ed. ; 

as a departure from the dedaration. Ifanby v. Oremonini, 6 Ex., 806 ; Corl 

The dedaration alleges the fulfilment v. Afnbergaie BaUwoff (kn^mf/t 17 

of oonditiona precedent } the replication Q. B. , 127. 
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Statute of Frauds, and the alleged agreement in the said replication MgPhail 
mentioned to accept the said transfer at an agreed snhsequent time p^^^sr. 
was not in writing as required by the said statute^ and the said 
alleged last-mentioned agreement forms the wai?er and discharge in 
the said replication mentioned. 

Demurrer on the grounds— 1, That the time of the delivery and 
execution of the transfer was not^ by the agreement^ of the essence 
of the contract, and the waiver and discharge need not be in writing ; 
2, That Equity will not allow the Defendant, after waiving his right 
to a transfer at the stipulated time and agreeing to accept it at a 
subsequent time, even if verbally, to take advantage of the Plainti£F 
not doing what the Defendant told him he need not do ; 3, That 
Equity would not allow the Defendant to avail himself of the Statute 
of Frauds to do fraud. 

Davis, for the Plaintiff, in support of the demurrer, was stopped 
by the Court. 

Cohen, for the Defendant, in support of the rejoinder. Here time 
was of the essence of the contract. The stipulation as to the time 
was most express, and evidently formed an essential part of the 
consideration. But whether time was of the essence of the contract 
or not there cannot be a subsequent parol variation of a contract 
which must be in writing under the Statute of Frauds. Goss v. 
Lord Nugent (2) virtually overrules all the previous cases to the 
contrary effect. Lord Denman, C.J., says : " In the present case the 
written contract is not that which is sought to be enforced, it is a 
new contract which the parties have entered into, and that new 
contract is to be proved partly by the former written agreement and 
partly by the new verbal agreement ; the present contract, therefore, 
is not a contract entirely in writing.'' Upon this principle the Court 
decided that the subsequent waiver, not in writing, could have no 
effect. The cases of Stowell v. Robinson (3), Marshall v. Lynn (4), 
and Stead v. Dawber (5), are exactly on all fours with the present 
case. In the last edition of Dart's Vendors and Purchasers (6) it 
states that it is ''well settled that a verbal waiver of a written 
agreement is no defence at law." Hickman v. Haynes (7) draws the 
distinction between mere acquiescence and a substituted agreement ; 
this case comes within the latter class, for the rejoinder alleges that 

(2) 6 B. & Ad., 58. (5) 10 A. & E. 57. 

(8) 8 Bing, N.a, 928. (6) p. 970 ; 5th ed. 

(4) 6M. A W. 109i (7) L. R. 10 0. P. 598. 
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McPhail the waiver was the agreement to extend the time. Besides^ although 
Dakbt. ^^^ point has not been taken^ the Court will look to the whole record 
and see that the replication is clearly bad. It is a departure from 
the declaration^ inasmuch as the declaration alleges that the Plaintiff 
was ready and willing to perform the contract in all its parts bat the 
replication admits that he was not : Bullen and Leake (8). The rule 
which prevails in Equity against using the Statute of Frauds to 
perpetrate a fraud is explained in the cases of Booth v. Turk (9) and 
Haigh v. Kaye (10), which shew that it only applies where a man is 
endeavouring by force of the Statute of Frauds " to keep another 
man's property which he has obtained by fraud/' This case b 
altogether different. [He also cited Ogle v. Lord Vane (11); The 
Leather Cloth Cowpany v. Hieronimus (12) ; Plevins v. Downing (13).] 

Davie. This is a clear attempt to use the Statute of Frauds for the 
purpose of working a deliberate fraud. It is said that the replication 
is bad, though it has not been demurred to, but the answer to that 
argument is that if time was not of the essence of the contract, the 
delivery of the transfer on a certain day was not a condition 
precedent, and its performance was not alleged in the declaration. 
Marshall v. Lynn and Stead v. Dawber were decided on the ground 
that there was an entirely new and substituted contract not in 
writing. The true principle of those decisions is explained in the 
judgment of Blackburn^ J., in the case of The Leather Cloth Company 
V. Hieronimus. In Darfs Vendors and Purchasers (14) it is stated 
that ''time, although of the essence of the contract by original 
agreement, or made imperative in Equity by subsequent notice, may 
be enlarged or waived by subsequent agreement, or by conduct of the 
parties amounting to waiver.'' Cutis v. Thodey (15) and Nokes v. 
Lord Kilmorey (16) were two cases where the condition as to time 
was held to have been waived, though there was nothing in writing. 
The replication is on equitable grounds, and we have, therefore, to do 
with the doctrines of a Court of Equity, not a Court of Law, on 
this point. And even at law a clear distinction is drawn between an 
enlargement of the time by express agreement and mere forbearance : 
Dart^s Vendors and Purchasers (17). [Sir W. Manning, J. 
Unfortunately in your replication you allege an express agreement.] 

(8) p. 147. (13) L. R. 1 C. P. Div., 220. 

(9) L. R. 16 Eq. 182. (14) p. 424 ; 5th ed. 

(10) L. K. 7 Ch. App. 469. (15) 13 Sim. 206. 

(11) L. R. 3 Q. B. 272. (16) 1 D. G. & Sm. 444. 

(12) L. B. 10 Q. B. 140. (17) p. 426 s 6th ^d. 
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The mere form of the waiver cannot affect the question. The only McPhail 
consideration in Equity is whether the Defendant shall now take x)arby. 
advantage of the Plaintiff not doing an act which he had told him 
he need not do. 

The judgment of the Court was delivered on this day by Sir 
W. Mannings J., as follows : — 

Sir W. Manning^ J. This case came before the Court on 
demurrer. The action was brought to recover damages from the 
Defendant for the breach by him of an agreement to purchase for the 
Plaintiff certain selections or conditionally-purchased lands. The 
declaration set out a written agreement between them^ dated the 14th 
day of June, 1878, in the following terms [His Honor stated the 
agreement in full]. 

The declaration then alleged that the Plaintiff was always ready and 
willing to perform the said agreement on his part, and to do and 
procure to be done all things necessary and proper under the 
agreement, of which the Defendant had notice ; and further averred 
that all conditions were fulfilled, and all things happened, and all 
times elapsed necessarily to enable the Plaintiff to a performance of 
the said agreement by the Defendant, and to maintain this action for 
the breach thereof; yet, that the Defendant wholly neglected and 
refused, and still neglects and refuses, to purchase and accept a 
transfer, or take possession of the land, or to pay the 
Plaintiff the said sum of iS230 or any part thereof. The 
Defendant pleaded, thirdly, amongst other pleas, that the 
Plaintiff was not ready or willing to transfer or execute a conveyance 
of the said lands on the 26th ^ or 27th day of September, 
1878, according to the terms of the alleged agreement. To this the 
Plaintiff replied, on equitable grounds, that '^ the Defendant waived 
his right to a transfer at the time in the said agreement and plea 
mentioned, and discharged the Plaintiff from executing and delivering 
to the Defendant at such time such transfer, and the Defendant agreed 
to accept such transfer at an agreed subsequent time at which the 
Plaintiff was ready and willing to deliver the same; and the 
subsequent not transferring and conveying the said parcels of land to 
the Defendant arose from the neglect and refusal of the Defendant to 
accept the same, and not otherwise.'^ To this replication the 
Defendant, after taking issue on the facts alleged in the replication, 
rejomed as follows: — "And for a second rejoinder on equitable 
grounds the Defendant, as to the Plaintiff's replication to the 



230 8UPHEME COTJRT EEP0ET8, N. 8. 

MoPhail Defendant's third plea, says that the agreement in the dedaiation 
Dabbt. alleged was duly executed in writings in accordance with the proyinon 
of the Statute of Frauds^ and the alleged agreement in the said 
replication mentioned to accept the said transfer at an agreed and 
subsequent time was not in writing as required by the said statute, 
and the said alleged last-mentioned agreement forms the waiver and 
discharge in the said replication mentioned/' 

This rejoinder was demurred to by the Plaintiff on the following 
grounds : — 

1. That time was not of the essence of the contract. 

2. That Equity would not allow the Defendant after waiving his 
right to a transfer at the stipulated time^ and agreeing to accept it at 
a subsequent time^ even if verbally^ to take advantage of the Flaintiffs 
not doing what the Defendant had told him he need not do. 

8. That Equity will not allow the Defendant to avail himself of the 
Statute of Frauds to do fraud ; and that if the Defendant^ by his 
actions or words, induced the Plaintiff not to comply with the strict 
terms of the agreement as to the time of delivery of the transfer, that 
would be aUowing the Defendant to avail himself of the statute to do 
fraud. 

4. That under the circumstances a waiyer and discharge by words 
or conduct would be sufficient in Equity ; and that the circumstances 
in the replication and rejoinder shown and admitted are such as to 
show that the Defendant led the Plaintiff to believe that he need not 
comply with the terms of the agreement as to delivery of the transfer 
at the particular time, and that the Defendants would accept it at a 
subsequent time; and that under the circumstances Equity would 
hold the Plaintiff discharged from the necessity of delivering the 
transfer at the first-named time. 

This demurrer was ably argued before Mr. Justice "Windeyer and 
myself, on Thursday last, by Mr. Davis for the Plaintiff, and Mr. 
Cohen for the Defendant, and in the course of the argument 
the following authorities were cited, viz. : — Goss v. Lord Nugent, 
5 B.^ Ad. 58, and N. ^ Af. 88 ; Sttwell v. Robinson, 3 Bing, K C, 
936 ; Marshall v. Lynn, 6 M. §• fF. , 109 ; Stead v. Dawber, 10 Ad. 
^ El, 57 ; Hickman v. Haynes, L. R. 10 C. P., 598 ; Ogle v. Lord 
Vane, L. R., 2 Q. B. 275, and L. R., 8 Q. B. 272 ; Leather Cloth 
Company v. Hicronimus, L. R. 10 Q. B. 140; Booth v. Turle, L. R., 
16 Eq. 182 ; Haiffh v. Kaye, L. R., 7 Ch. App. 469 ; Plevins v. 
Downing, L. R., 1 C. P. Div. 220 ; Cutts v. Thodey, 13 Simons, 
206; Nokes v. Lord Kilmorey, 1 D. G. ^ Sm. 444. We were also 
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referred to Story^i Equity Jurisprudence, 152, and to Darfs Vendors McPhail 
091^ Purchasers, 424 and 425 of the fifth edition, see alao pages Darby. 
426 and 430; and we have also examined Noble v. fFard, 
L. R. 1 Ex., 135, and L. R. 2 Ex,, 117. The arguments for the 
Defendant rested chiefly on Common Law decisions, and on the 
general rule that Equity follows the law in its application of the 
Statute of Frauds. His counsel contended that the replication as 
treated by the rejoinder, set up a mutual agreement for a transfer 
at a different time from that originally named in the contract, and not 
merely a waiver by the Plaintiff; and that the effect was to make a 
new contract by parol, importing the terms of the written instru- 
ment. And it was urged that, inasmuch as all contracts for the sale 
of land must, by force of the Statute of Frauds, be wholly in writing, 
and as there had been, as the counsel contended, no part performance 
to take the case out of the Statute, this new contract could not be 
made the subject of this action. The Plaintiff's counsel, on the other 
hand, argued that he was suing upon the original contract in its 
integrity, and that the time for performance of that contract was not 
of its essence, and might be extended by parol without prejudice to 
the Plaintiff's right of suit even according to the Common Law cases; 
but he more particularly relied upon the replication " on equitable 
grounds,'^ and contended that, especially in respect of the time named 
in an agreement for the sale of land for making a transfer or 
executing a conveyance, Equity did not, ordinarily, deem the mention 
of time to be of the essence of the contract, and permitted an exten- 
tioQ of it without writing, and would i!ot permit a vendee to take 
advantage of a delay to which he had assented by word of 
mouth or by conduct. We have considered the arguments, and 
have closely examined the authorities, and we found, in the law 
cases, an amount of subtle refinement which it is very difficult 
to follow and to apply. They run principally on a refined 
distinction between such precise modes of extending the time for the 
performance of a contract as will be deemed to create a new contract, 
and to require, on that account, some new writing, signed by the 
party sought to be charged, and such modes as will be regarded 
rather as a mere voluntary waiver or postponement ; in which latter 
case, it is said that the postponement may be by parol, and without 
prejudice to the right of suing upon the original agreement. The 
distinction is not very obvious ; but such as it is, we should, if left to 
our own judgment, have been disposed to think that the statements in 
the present Plaintifi^s replication brought his case within the latter 
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MoPhail category. But the weight of authority at law inclines to the contrary ; 

Darbt. ^^^ ^61*7 clearly so, indeed, because we obserre that most of the cases 
in which the facts hare been held to create a new contract have been 
on contracts for the sale of goods, and in such cases the time of 
performance may be more material because of the fluctuatioLs in 
market values for goods. And even at law we should have felt Uttle 
or no difficulty if the replication had alleged that the postponement had 
been agreed to at the instance of the defendant f Hickman v. Hayries 
supra J, because in that case the principle would have been applied, 
that the Defendant should be estopped from taking advantage of his 
own act. This, however, was not alleged. We must now therefore 
consider the question more particularly in its equitable aspect; and 
trom this point of view, we think that the Pefendant's claim to bar the 
Plaintiff by the Statute of Frauds cannot be sustained. In Equity, 
we think that there is almost equal force by way of estoppel by 
conduct in a mutual agreement for the postponement, as in a waiver 
at the Defendant's request, for in such a case the Plaintiff may equally 
have been led by the Defendant into a delay which he might otherwise 
have avoided. We also think that in Equity, and in relation 
particularly to the practice of conveyancing, the time for the final 
execution of a contract for the sale of lands by transfer or conveyance 
is not ordinarily regarded as of the essence of the contract; and for 
this there are very good reasons. In such cases there is not the same 
liability to fluctuation in value, nor are purchasers ordinarily specu- 
lators for prompt i*e-sale, as in the case of mercantile goods. Again, 
questions of title are involved, and difficulties and delays may thence 
arise, and it would often and very obviously be inconvenient and 
unreasonable if a vendee could defeat a good written contract 
of sale on the ground that he had signed no written consent 
to an extension of the time for conveyance. In such a 
case — even if the Court did not absolutely hold that the time 
for execution was not of the essence of the contract, which we 
apprehend it would in ordinary cases — it certainly would not permit 
a vendee to urge the Statute of Frauds as a means of evading his 
contract after he had, either by word or by conduct, given the vendor 
to understand that he did not insist upon exactness as to the time of 
conveyance. In this case the agreement or waiver and extension of 
time may either be by word of mouth or by conduct, such as arises 
every day in conveyancing. Further, after a critical examination of 
the whole record, so far as it bears upon the issues now under 
consideration, we are disposed to think that we may gather such a 
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part performaooe as will in Equity take the case out of the Statute^ if MoPhail 
otherwise within it. On looking at the declaration^ it will be found dabby. 
that the agreement set out binds the Plaintiff to three distinct things, 
of which the first is that he will transfer the selections at the time 
expressed, whilst the second and third are as follows : — That he '^ will 
not select or otherwise interfere with any land held by Messrs. 
Darby, by lease or otherwise, in the parish of Moan ; " and that he 
'' will remove his family, effects, and sheep from the selections {Le. 
those agreed to be sold to the Defendant) at the end of December 
next en:iuing, or within three weeks next thereafter/' Then the 
declaration goes on to aver not only that he was ready and willing to 
perform the agreement on his part, and to do, and procure all things 
necessary to be done, but also that ^' all conditions were fulfilled, 
and all things happened, and all times elapsed necessary to entitle 
the Plaintiff to the performance of the agreement by the Defendant, 
and to entitle him to maintain this action for the breach.'' Such 
being the declaration, we find the Defendant, by his third plea, 
confining his traverse to a denial that the Plaintiff was ready and 
willing to execute a conveyance of the land to the Defendant on the 
specified day. Consistently with this plea, the Plaintiff may have 
abstained from selecting or otherwise interfering with any of Messrs. 
Darby's land, and may have removed his family, effects, and sheep 
within th(! prescribed time, and, indeed, it may be taken that he did 
80, when we collate the allegations of the declaration with the very 
hmited traverse in the plea. And in this view the Plaintiff may be 
taken to have performed the agreement in those particulars, which 
probably constituted the main purpose of the Defendant in buying up 
the selections, that is to say, the getting clear of a hostile selector, 
past and to come — not improbably the only purpose, because 
selections with uncompleted conditions might be incapable of being 
finally secured as freeholds by the Defendant. This consideration, 
and those arising out of the admission by the rejoinder that the 
Defendant had in fact agreed to the delay in conveyance, and from 
the principles of Equity in reference to time in such matters, make 
up, in our opinion, a sufficient answer to the attempted defence under 
the Statute. It may be said in reference to the point of part 
performance that it would have been more satisfactory if it had been 
raised by specific allegations, but we think ourselves at liberty to 
gather them from the record as it stands, and we do not think we 
are called upon to be rigid as to the mode in which an answer is 
presented by the record to a kind of defence which it is impossible to 
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MoPhail look upon with favour^ and to which the Comt would only ha?e 
Dabbt. yielded with great reluctance. In saying this, we must not, however, 
be understood as going ontside of the particular pleading now under 
consideration, since we cannot know that the Defendant may not have 
a superior answer to the Plaintiff's demand under other pleas which 
are not at present before us. But on the demurrer which has been 
argued our judgment will be for the Plaintiff, with costs. 

Judgment for the Plaintiff, 

Attorney for the Plaintiff—/. P. Abbott by Cape and Westgerth, 
Attorney for the Defendant — r. M, Newman by F. Curtise, 
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CALLAGHAN and Wm v. MTEBS. 

WiU— Undue I^fluence-^apadiy qf iedaior^Death-bed wiU— Verdict qf 

Mc^ontjf — Costa, 

The verdict of a jury upon an iasue in an Ecclesiastical Oaaae is intended only io 
satisfy the conscience of the Court, and though very commonly the Judge may 
and wiU submit to the conclusions of the jury, he must, if he is unable to concur, 
act upon his own view of the case. A jury of four found unanimously that a 
document was the last will of M. H., and that he was at the time ctupMed 
making a will, and also that the will had been obtained by influence ; but a 
majority of the jury fouud that such influence was not undue. Notwithstanding 
these findings Sir W. Manning J., on a review of the circumstances of the case, 
pronounced against the will. 

A will made in artkulo mortis is not entitied to the same reliance as one made 
deliberately in health, especially when there is a former will in existence made in 
pursuance of a long-expressed intention, and communicated to the devisee, and 
confirmed verbally in a conversation recently before the later will. 

Wills made shortly before death ought to be most closely watched, and should 
only be upheld when they are found to be natural and reasonable under the 
testator's circumstances, or in conformity with earlier intentions, or when they are 
otherwise satisfactorily explained, or when the capacity of the testator and the 
voluntariness of his acts are manifest to the Court. 

Under the circumstances the costs of the Plaintiff (who failed) were ordered to 
be paid out of the funds of the estate subject to the ecclesiastical jurisdiction of 
the Court, if any remained available after paying the costs of the Defendant. 

The cases bearing upon undue influence and death-bed wills examined and 
compared. 

This was a probate suit to try the validity of a document 
propounded by the Plaintiffs as the last will of Martb Hurley 
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deeeued. The facta of the caae^ the eircumstancea of the trial of the Calulorak 
mats, and the argomeDta used and authorities referred to, fully mters. 
appear from the following judgment. 

Sir W. Manning, J. This was a probate suit to try the validity 
of a document propounded by the Plaintiffs as the last will of Martin 
Hurley, late of Tamworth, giving to the Plaintiff, Catherine Callaghan, 
absolutely and apart from her husband, the whole of the testator's real 
and personal estate, and appointing her sole executrix. This will was 
contested by the Defendant as principal devisee and legatee under a 
prior will of the same person. The later will bore date the 16th of July, 
1878, and was made in extremis; whilst the earlier will had been 
made on the previous 26th of February, when the testator was in health 
of body and mind. Both were prepared by solicitors of unquestioned 
respectability, and were executed with all due formalities. The 
Defendant questioned the later will on grounds which led Mr. Justice 
Hargrave, as Primary Judge, to send the following issues for trial 
by a jury of four special jurors, viz. : — 

Ist. " Whether the document propounded by the Plaintifia ia the 
last will and testament of Martin Hurley f " 

2nd. ''Whether the. said document was obtained by undue 
influenced and 

3rd. ''Whether Martin Hurley was at the time of signing the said 
document capable of making a will ? '^ 

The issues came on for trial at Sydney, before me, in the absence 
of the Primary Judge, and occupied the 12th, 13th, 14th, and 15th 
of last March. On the last mentioned day the jury, after two hours' 
retirement, announced that a majority were agreed, and thereupon, 
by consent of both parties^ their verdict was taken without waiting 
for the expiration of the six hours otherwise required. It was to the 
following effect : — ^They found unanimously on the first and third 
issues, that the document of the 16th of July was the last will of Martin 
Hurley, and that the testator was at the time capable of making a 
will. But on the second issue they did not fully agree. All were of 
opinion that the will had been obtained by influence, and one of them 
considered such influence to have been "undue,'' whilst the remaining 
three found to the contrary. I was thereupon asked to pronounce at 
once in favour of the will ; but I was not satisfied, and therefore 
directed the case to stand over for argument. In consequence of 
extreme pressure upon my time, through the absence of two of the 
Jadges, I was not able to hear the argument until the 24th of July, 
and it has since then been out of my power to give to the case the 
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Callaohan full consideration it required except at intervals and at great inoon- 
MrxRs. venience. Now^ at last^ after availing myself of a part of the long 
vacation, I have to give the results of an anxious examination of the 
the case, and I regret that it will be necessary to state my reasons at 
an inconvenient length — ^though not more so than is of frequent 
occurrence in the highest English Courts in cases in which the 
Judge is required to take upon himself the full responsibility of 
decision. Such I deem it to be my position in this case, 
notwithstanding the trial and verdict; for jury trials in this class of 
cases are regarded as being intended only to satisfy the conscience of 
the Court; that is to say, of the Probate Judge or Court of Appeal, 
as the case may be. Very commonly, the Court may and will 
submit itself to the conclusions of the jury, but if the Judge is 
unable to concur, he must after all act upon his own view. (See 
2 Ves. senr,, 558; Jacob, 91 ; 2 Ves. and B., 43; 8 Ves., 536; 
9 Ves,, 169; 11 Ves,, 50; Cooper, 136; 3 Swan., 345; 1 D.G,, 
F, 4r J '9 638 ; 6 H of Lords, 1 ; and see also the general current 
of authority). Necessarily the first question for my consideration 
is as to how far the verdict here should be accepted as binding. 
It would have been a great relief to rest upon it without 
further question, but I have found myself unable to follow it as a 
sufficient guide for decision. My first ground is that the verdict 
upon a most material question was returned by a majority only, and 
as verdicts by majorities are unknown in England, no case has there 
arisen which could afford a precedent for the Court in this case* 
And further, the verdict on the second issue was peculiar, in this 
respecti that the jury did not simply declare that there had been no 
undue influence, but they unanimously found that *' influence '^ had 
been used, and negatived by a majority only its having been 
"undue.** And as it appears quite impossible, under the secresy 
observed as to the influence imputed by the jury, that they can have 
intended to find affirmatively that it had been legitimate, I take it 
that the verdict amounted to no more than that its character was 
"not proven*' to the satisfaction of the three jurors constituting the 
majority. The entire jury must, I conceive, have meant to impute 
the influence, whatever it was, to Mrs. Callaghan, as she was the sole 
beneficiary, and had the best opportunities ; and if she did exercise 
influence, she certainly kept her counsel too well to permit of any 
direct judgment as to its legitimateness or otherwise. The question, 
moreover, was more one of law than of fact, and depended so much 
upon a nice balancing of the degree of mental capacity to which the 



VOL. n. COMMON lAVf. 237 

influence was applied as to make the inquiry a very difficult one for Camjlquax 
a jury. I thiiJc it also probable that the three jurymen were more myirs. 
impressed than I am with the arguments of counsel^ to the effect that 
'' coercion or fraud'' is necessary to constitute undue influence, and 
that misconduct bearing so grave a definition ought not to be imputed 
without the most palpable proof. For this reason they were perhaps 
unwilling to concur in the more pronounced opinion of their brother 
juryman, without, however, being themselves convinced to the con- 
trary. Upon these grounds, and for others which will appear in my 
general review of the facts, I am unable to accept the majority verdict 
upon this issue. And even upon the third issue as to the testator's 
capacity, I am not satisfied even with the unanimous verdict. The 
question was a very special one in this case, as I shall show, and was 
probably the more embarrassing to the jury because the definite 
terms of the second and third issues compelled them to draw a hard 
line between the questions of capacity and influence ; whereas those 
questions are really relative and mingled and mutually dependent 
upon the comparative strength of the power to exercise independent 
volition and the nature and degree of the pressure exercised. I, on 
the contrary, am not thus embarrassed, but am in a position to look 
to the case broadly, and as a whole, and to judge accordingly. Such 
is, I think, my duty in this case, and I must therefore proceed 
to a full and critical examination of the facts. The general circum- 
stances attending the making of this later will were these: — The 
testator, whose residence had long been at Tamworth, was on a visit 
to the plaintiff, John Gallaghan, at his public-house, at ArmiHale (75 
miles from Tamworth). He had been ailing for some time, and 
extremely ill for a day-and-a-half or two days. £arly in the morning 
of July 16th his end appeared to be very near, and Mrs. Gallaghan 
(who was nursing him) sent a messenger to summon Dr. Sheldon, his 
medical attendant, the Rev. Mr. O'Connor, Roman Catholic 
clergyman of the district, and Mr. Simpson, a solicitor, who had 
occasionally acted for her husband. All arrived within a short time, 
and were severally received, and taken into Hurley's room by Mrs. 
Gallaghan. Dr. Sheldon came first, and at once pronounced Hurley 
to be dying, and thought it probable that he might die within an 
hour. The next to arrive was the Rev. Mr. O'Connor, who 
proceeded to take Hurley's confession ; after which he administered 
the Sacrament of Penance and gave him absolution preparatory 
to Extreme Unction, for which he promised to provide, and return 
ihortly. These ministrations were immediately succeeded by the 
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Gallaohak admission of the solicitor's derk, who had arrived in the mean- 
MnBs. ^une^ and who at once began to take instructions from Hnrley for 
a will— at first in the presence of Mr. O'Connor, and whilst Mn. 
CaUaghan stood opposite Hurley at the foot of the bed. He vis 
followed after some time by the solicitor, with whom the instmetions 
were completed, and thereupon the will was engrossed at once 
without a previous draft, and was executed and attested. Hurley 
pat a signature to it twice, at the solicitor's request, his first being 
illegible, and the second scarcely better. After this the clergyman wbo 
had left before Mr. Simpson's arrival, returned and administered 
Extreme Unction. Hurley was at the time suffering from violent 
inflammation of the lungs, and was in danger of suffocation at any 
moment from inability to expectorate, and he had much difficulty in 
articulating. But the doctor, the clergyman, and the solicitor and his 
clerk, all succeeded, as they considered, in understanding what he said, 
and they were satisfied, from their several points of view, that he was of 
capable mind. Later on I shall enter upon an examination of details, 
but I may at once state that the evidence of apparent capacity and free 
volition would have amply sufficed for sustaining the will if there had 
been no previous history and prior mil, and other special features and 
evidence (unknown to those witnesses, and) occasioning doubt both as 
to the testator's mental condition and the independence of his act. In 
saying this I certainly recognise the existence of a prima facte case in 
support of the will, but, nevertheless, the conclusion at which I have 
arrived upon the whole evidence is unfavourable to it. It is 
important to notice next. Hurley's history and his relations with the 
Callaghans, and with Myers ; after which I will show the facts as to 
his earlier will. Hurley arrived in this colony about 40 years ago, 
and very shortly afterwards became acquainted with John Gallaghan 
at Port Macquarie. His acquaintance with Mrs. CaUaghan also 
dated back so far as about 26 years; whilst also that of John 
CaUaghan with Hurley's wife was of an early date, when they had 
been in service together. Altogether it may be taken as proved 
(particularly by letters from Hurley to CaUaghan in 1872 and 
1876), that the Hurleys and Callaghans had long been on terms of 
friendship. They had not, indeed, often met, but they had stayed 
[_ at each other's houses at remote intervals ; and a daughter of the 

CaUaghans had once or twice been on a visit to the Hurleys. The 
testator also became acquainted with Myers about 26 years before his 
death, — that is to say, in 1852, when Myers was 16 or 17 yetra old. 
They were theui and so continued for six or seven yearsi in the 
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employment of Mr. Cohen^ storekeeper, at Tamworth ; the one being Gallaohaiv 

storeman and the other assistant ; and it appears that a very strong |^^^^, 

and lasting friendship arose between them, bearing somewhat the 

character of adoption, as father and son. This will, presently, be 

explained. Hurley's subsequent occupations were successively those 

of a mail-driver and owner of horses and conveyances for hire; in 

these pursuits he acquired considerable property in lands and houses 

at Tamworth, together with money in a bank. He was of very 

penurious habits, and ordinarily temperate. He had no children, 

and there was no evidence of any blood relations or connections. In 

the middle of 1877, Hurley spoke to Mr. Newman, his solicitor at 

Tamworth, stating that he intended to give his property to Myers, 

after first making provision for his (Hurley's) wife. This 

be repeated three or four times in the course of six months; 

and in January, 1878, he . sent for Mr. Newman and gave 

him instructions for a will, by which, after providing for 

his wife for life, aU his property was to go to Myers; 

bat he did not then make his instructions final. Late in 

the following month he sent for Mr. Newman to give final 

instructions ; he then told him he wished to give to Mrs. Newman 

the house nejct to his own residence, which he (Mr. Newman) was 

then occupying, as she had been very kind to his wife. Mi. 

Newman thereupon suggested that some other solicitor should be 

employed, but Hurley said '' No,'' that " he had perfect confidence 

in him, that he had managed his afiairs, and that he preferred not to 

have any one else." Hurley then gave instructions for a will, giving 

to Mrs. Hurley for her life the two houses occupied by himself and 

Mr. Newman, together with 26s. a week, to be paid to her by Myers 

oat of the personal estate ; and giving and devising the one house to 

Mrs. Newman after her decease ; and, subject to these devises, giving 

all his other property to Myers absolutely. Mr. Newman made a 

draft will in accordance with these instructions, and read it to Hurley 

who approved of it. It was then engrossed, and on the evening 

before its execution Mr. Newman read the engrossment to 

Hurley, who then said he would execute it on the morrow. On 

the following day, being the 26th February, he came accordingly 

to Newman's Cff&ce, and there executed this will in the presence 

of Mr. Tribe, another Tamworth solicitor, and a tradesman of 

the town. Up to this time Newman had always known Hurley as 

a sober man, and be stated him to have been quite sober and sensible 

in all these interviews. Mr. Tribe was called and proved the due 
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Callaohan execution and attestation of the will, and the sufKciency of Harle/s 
MnRs. mental condition in all respects. He also stated that he had known 
Hurley for thirteen years, and had very often heard him speak of 
Myers — ^that he called him " his boy,'' and said he looked apon him 
as a son ; that Hurley had come to him after he had received letters 
from Myers saying he had '' a letter from his son ;'' that once 
when Hurley called him his son he, Mr. Tribe, said he did not know 
he had any family, to which Hurley replied he had not, but he had 
known Myers ever since he was a boy. Mr. Tribe said, in reference 
to Hurley's habits, that " he was generally temperate, and was at the 
time of the will a Son of Temperance ;" but that occasionally during 
the thirteen years he had known him to give way to drink, 
especially when away on journeys. Myers himself was a witness at 
the trial, and, although an interested witness, I need not hesitate to 
adopt so much of his evidence concerning his relations with Hurley 
(best known indeed to himself) as accords with that of Newman and 
Tribe, and with the letters I shall presently cite. He says, ''After 
I left Mr. Cohen's employ I remained for some time at Tamworth 
and lived at Hurley's. He used to call me his boy, and treated me 
as a son or younger brother. I have lived in the house backwards 
and forwards about six years in the whole. This state of friendship 
continued the whole of the time to his death. I was away at times. 
He continuallv wrote to me. I have handed to my solicitor the last 
three letters I got. I heard sometimes once a month, or once in two 
months. He would write, and I would answer. There was no break 
in the correspondence till he went to Armidale, and then I wrote 
once or twice, and got no answer." It is proper to remark that at 
and about the time when this earlier will was made Myers was not in 
or near Tamworth, and that there was no kind of ground for surmise 
that influence had been used by him or on his behalf. The perfect 
independence of the will, and the deliberateness of the testator's 
favour towards Myers, are even more incontrovertibly proved by the 
following three undisputedly genuine letters than by the oral evidence 
above stated. The first was dated "Tamworth, March 8, 1878," 
and ran thus: — ''Dear Saul, — Your letter came to hand all 
right. . . . Dear Saul, I would have wrote to you before this 
but Esther [the testator's wife] met with a sad accident about three 
weeks' ago. She was very bad for eight or nine days, but she is all 
right now. Dear Saul, we were glad that you did not go to the 
North, as it is so far away. Dear Saul, in regard to my will, it is 
made. It is what any one ought to do, as it won't shorten any one's 
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life, as no one is sure of one day from another. Dear boy, if any- Calliorai? 
thing should happen, Newman, the solicitor, will call on you at once. Myicbs. 
But, dear old boy, if anything in sickness should happen to me I will 
send for you at once, as it was my intention always to leave you all I 
got, having no one I ever thought so much of than you since ever we 
first met. So don't be offended at this, as it is from a true and 

Bincere heart to you, and will be the same till death 

Martin Hurley. P.S. • . Dear Saul, you can put this letter bye 
and keep it.'* Next is a letter marked "1878'' and ''16," and 
^ich must have been written on the 16th March, as it was obviously 
before the death of Mrs. Hurley, which occurred shortly after that 
date, and which is announced in a subsequent letter of 8th April. It 

runs thus: — ''Dear Saul, your letter has come to hand 

Dear Saul, if you go, and if anything happens me whilst you are 
away, you will hear from Newman, the attorney, and you will get 
what I left for you, as he has got the copy of the will, and you will 
find the will in the Bank of New South Wales with some money. 
Dear Saul, it is the one and last of my mind to leave you all that I 
am worth. Should anything happen me whilst you are away, 
Newman will write to you. I will send you a copy of the will next 
week if you are not gone. . . . Dear Saul, old boy, I would 
rather see you nearer us than going so far away. Write and let me 
know if you are going. . • • Believe me, old boy, to be your 
true friend and well-wisher until death. ... So good-bye until 
I hear from you. Your affectionate friend and well-wisher, Martin 
Hurley. Good-bye ; take care of yourself, old boy." Mrs. Hurley 
died some time about the end of March, or the beginning of April, 
and Myers appears to have been informed of the event, and to have 
written to Hurley, who, in reply, wrote the third of the letters pro- 
duced before me. It is dated 8th April, 1878, and is as follows : — 
"Dear Saul, — ^Your letter came to hand this morning, and I thought 
how it would be when you heard of her death. Dear Saul, when I 
sent you a telegram I had little notion of her death, as she was 
mending nicely. But two or three days after she was getting weak 

and sinking fast Dear Saul, had I thought of death I 

would have had you here at any cost, or let the consequence be what 
it would I would have sent for you. But she must be happy. She 
left this world so happy. . . . She had the benefit of the last 
rites of her Church five hours before she died. ... So, dear 
Saul, I must say good-bye for the present. Trusting to the Almighty 
that this will find you in good health and well, believe me^ old boy, 
b2 
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CALLiOHAir never to alter myself from you until death ; good-bye^ and God bless 
Mtus. y^^' '^^^^ ^^^ ^f youridf. — Martin Hurley/' Some time after 
thia Hurley gave great way to intemperance^ but during intervals he 
formed the intention^ under the advice of Mr. Newman and others, 
to remove from temptation by going to reside at the farm of a Mr. 
Settatreea^ distant about 16 miles from Tam worthy and five or six 
miles from any public-house^ as was alleged. This plan was^ however, 
frustrated and abandoned in favour of accompanying the Plaintiff, 
John CaUaghan^ to Armidale, under the circumstances which I must 
next mention. Towards the end of May^ Callaghan came tg 
Tamworth in consequence, as he alleged, of a letter from Hurlef, 
urging him to take him away to Armidale, as he would soon die if 
left at Tamworth. This letter was not produced, but as it was sworn 
by Callaghan (with some confirmation) to have been accidentally lost, 
I accepted secondary evidence of its contents from witnesses who 
stated that they had read it (Callaghan and his wife being themselves 
unable to read), and although I cannot say that I am quite satisfied, 
I will assume that the request was in fact made as alleged. 
Callaghan, on arrival, went to Hurley's house and stayed with him a 
week or ten days. During that time Hurley seems to have kept to 
his house, and was sometimes intoxicated at home; and whilst 
Tamworth friends were urging him to go to Settatrees' farm, 
Callaghan was inviting him to go to Armidale The former, in their 
evidence, imputed to Callaghan that he desired to get Hurley under 
his own roof in order to influence him as to the disposal of his 
property ; and the latter professed to be equally under the belief that 
the people about him in Tamworth were solicitous of keeping him 
within their own reach with the same object. Thus, without my 
saying which party was right or wrong where they differed, I find 
that they agreed in considering Hurley to be in a very malleable state 
of mind as regards the disposal of his property. Each party 
attributed to the other the desire to abuse his weakness; but they 
thus concurred in the expression of belief, as against each other, that 
Hurley's mental condition and habits rendered him amenable to 
undue influence and in need of protection. Assuredly, this struggle 
between the parties was pregnant with inferences that such was his 
state; In connection with this, I have now to notice evidence 
which, as I believe its truth, is very unfavourable to Callaghan. It is 
that of Mr. Nevnnan, and is as follows : — " Some time in May, after 
Mrs. Hurley's death, a person called upon me, Buying his name wu 
Callaghan; I Jid not know what he was; he said he was a great 
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friend of Harley's^ and wanted him to go for a change to Armidale^ Callaohan 

and that he came to me because he understood that I had the Mnss. 

management of his affairs. He said there were several persons about 

Hurley who were supplying him with driiik^ that he was drinking very 

hardj and that if he stayed in Tamworth he would be dead in a 

fortnight. He said he would take him to Armidale for change of air, 

and to get him away from those people who were supplying him with 

drink — that he would get no drink at his plaee, but very good living ; 

that he would have plenty of milk and eggs and butter, but no 

drink. This led me to think he was a farmer ; I did not know he was 

a publican. Before this Hurley had told me he had arranged to go 

out to a farm of Settatree's, about fifteen miles out of town I 

believe. I told Callaghan that he was going to Settatree's, and it 

would be a good place. Callaghan said, ' That will not do — ^there is a 

public-house close by, and the master of the farm is always there 

drinking — ^if he goes with me he will get no drink.' In consequence 

of this I told Hurley he had better go to Armidale, because of the 

New England air and being away from drink ; I had no idea then 

that CaUaghan was a publican, or I should not have given the advice ; 

I heard it afterwards, and advised Hurley not to go, but to go to 

Settatree's ; but I did not tell him why ; it was only just before 

Hurley went that I heard what Callaghan was, and advised Hurley 

not to go.'* Callaghan met this evidence by so broad a contradiction 

that I am compelled to decide as to the truthfulness of the one or the 

other witness. His statement was this : — '' It is not true that I went 

to Mr. Newman and asked him to persuade Hurley to go with me ; 

he never told me that Hurley was going to Settatree's farm. I saw 

him once ; he asked me if I was a friend of Hurley's ; I said yes, 

going on for forty years. I swear I never asked Newman to get 

Hurley to go with me and said he would get plenty of eggs and milk and 

no drink ; I swear I never said anything of the sort. I did not know 

Mr. Newman was his solicitor, or that he was managing his affairs 

tin he came back from Tamworth, and then he told me he had 

appointed him his agent.'' The matter involved in this evidence is very 

pertinent to the questions in the case, and my conclusion upon it is 

that the narrative circumstantially given by Mr. Newman is the 

truth, and that Callaghan's broad denial must be rejected as false. 

It follows that not only does the conversation materially and 

directly prejudice the Plaintiffs' case, but that, by this falsity 

of evidence, a cloud is thrown over all the other evidence given 

by Callaghan. On the subject of Hurley's drinking at homQ 
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Callaohak whilst Callaghan was on this visit there wfts much oon- 
jtf ^a, tradiction and mystery. Witnesses for the Defendant professed to 
suspect Callaghan of encouraging him to dnnk^ in order to subject 
him to his will; whilst Callaghan's statement was that the drink 
must have been supplied to him by Tamworth residents^ when he 
(Callaghan) happened to be out of the house. This latter explanation 
was, for various reasons, not satisfactory in itself, and I can attach 
little value to the evidence upon the subject of the only other inmate 
of the house. She was a servant girl in Hurley's service, and it 
came out that shortly after the commencement of the contest in this 
suit she had been induced to leave another service in Tamworth, and 
to go to live with the Callaghans ; and that she afterwards stayed 
with them as " a visitor'^ or *^ friend^^ (as she said) for the four or 
five months preceding the July trial. This fact not only discredited her 
evidence, but somewhat tainted the whole case of those who had thus 
nursed a possible witness. The circumstances immediately connected 
with Hurley's departure with Callaghan were also the subject of much 
contradiction. A Mr. Nathan Cohen, an auctioneer at Tamworth, 
and related to the former employer of Hurley and Myers, stated that 
Hurley had told him that Callaghan was going to take him to 
Armidale, and that he could not help himself, for that Callaghan 
could do what he liked with him ; that he (Cohen) advised him not to 
go, as Callaghan was a publican, but to go to Settatree's, where there 
was no public-house within five miles ; that he (Cohen) told Hurley 
that Callaghan wanted to keep him ''on the spree'' and get his 

property ; to which Hurley replied, " No d d fear, I have made 

my will, and Mr. Newman has it, and there is no fear of my altering 
it; " that he had repeated his advice on the day before Hurley left, 
and that Hurley then agreed to go to Settatree's the next day at noon 
if he would arrange to have him driven out, which he promised to 
do ; that he had seen him again early on the very morning on which 
he departed with Callaghan, when Hurley, after repeating that 
Callaghan could do what he liked with him, ultimately agreed to keep 
to his arrangement to go to Settatree's at noon that day. Much of 
this evidence was confirmed by Mr. Newman, who stated that he had 
himself seen Hurley that same morning in bed, after breakfast, who 
told him he was going to Settatree'^s that day, and made an appoint- 
ment for him to prepare a power of attorney for collecting his rents, 
distraining and managing his affiurs generally in his absence. Mr. 
Newman fixed this day as the 29th of May, by an entry of the 
instructions. Callaghan and the servant girl stated on the contraryi 
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that Hurley was most anzioas to get away from Tamworth^ and to be Callaohan 
takeu by Callaghan to Armidale ; and that he was even affected to mtxbs. 
tears when Callaghan at one time proposed to leave him behind. 
Possibly these contradictory statements may all have been founded on 
fact^ but if that be so^ the inconsistencies of Hurley^s conduct would 
prove him to have been very feeble of purpose at this time. Hurley 
left with Callaghan later in the morning last mentioned, and 
remained with him at Armidale for about a fortnight, during which 
time the evidence tends to show that he was fairly steady ; and in 
particular, a letter written by him during that time to a young friend 
at Tamworth, showed that he was apparently as well as when writing 
to Myers in March and April. At the end of the fortnight Hurley 
returned to Tamworth accompanied by a daughter of the Plaintiff's, 
to take care of him, at his request, as was alleged. They stayed at 
Tamworth (in Hurley's house) for some days — ^perhaps a week. During 
that stay Hurley "vvas comparatively steady. He drew a considerable 
sum of money out of his bank, and paid such debts as he owed in 
the town ; and he again desired Mr. Newman to prepare a power of 
attorney to himself for the purposes already mentioned, and an 
advertisement to announce the authority. The power and advertise- 
ment were prepared and signed by him, and these being produced, 
showed firm and steady signatures. One day during that visit. 
Hurley (being then quite sober, as proved by two witnesses) was in 
his paddock adjoining the house which he had devised to Mrs. 
Newman, and a conversation arose with Mr. Newman about the 
erection of a fence, in the course of which Hurley said, " You can 
run it up there (pointing in a direction), the land is all your own.'^ 
Mr. Newman then said, " We have no claim on you, circumstances 
are altered; Mrs. Hurley is now dead. Perhaps you may like to 
alter your will.'' To which Hurley replied, " No, I am perfectlv 
satisfied with the way in which I have left my property ; I would 
rather leave it to people I have a respect for than people I have no 
respect for.'' The date of this conversation was fixed at either the 
Saturday or the Monday before Tuesday, the 2nd of July, on which 
day Hurley and Miss Callaghan returned by coach to Armidale. 
This last piece of evidence is supported by — and it supports — ^that of 
Mr. Cohen as to Hurley's expressions of firm adherence to his will a 
few weeks previously ; and I adopt it as correct, and as forming an 
important feature in the case. It follows that Hurley must be 
takeu to have orally confirmed his earlier will so recently as the 39th 
June or 1st July, that is to say within little more than a fortnight of 
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Callighan the execution of the later will. There was, indeed, a piece of 
Mtkrs. evidence in a contrary direction, if believed. It was that of a witness 
for the Plaintiffs, named Peter Tracy, who swore that before Hurley 
went back to Tamworth with Miss Callaghan he had stated to him 
that it was his intention '' to settle all his affairs when he came back, 
and to turn over all he had to Mrs. Callaghan/' But I discard this 
evidence as quite unreliable, not only because of its direct incon- 
sistency with Hurley's subsequent conversation with Newman, but 
also for the following reasons : — ^Tracy was an inmate in Gallaghan's 
public-house, without visible employment ; he entirely failed to stand 
the test of cross-examination to my satisfaction, and I consider it 
exceedingly improbable that if such a statement had been made to 
him by Hurley it would not have been communicated or hinted at to 
Mrs. Callaghan, whereas Mrs. Callaghan's statement was that she 
had never heard of Hurley's intention to leave his property to her, 
and that the will was a surprise to her. I now come to the evidence 
as to what occurred between Hurley's second departure for Armidale 
and the date of the later will. On the journey he caught a violent cold, 
which ended, through an imprudent exposure on the 14th of July, 
in inflammation of the lungs, of which he died on the 18th. He was 
not, however, confined to his bed until the 14th, but went about the 
town at his pleasure. From that time he was exceedingly ill, and 
was tended by Mrs. Callaghan. His habits, until confined to his 
bed, were the subject of much enquiry before me, in consequence of 
its being a part of the Defendant's case that the Callaghans' had 
encouraged him to drink heavily. This charge was, however, not 
supported by the evidence, and I consider it to have failed. Certainly 
he drank to some extent in Callaghan's house, and he was free to get 
what he liked elsewhere ; but he was under medical care for his cold, 
and was warned to be moderate ; and although the doctor considered 
him to have sometimes exceeded in a medical sense, I think that the 
evidence of that gentleman was sufficient to negative the imputation 
of any such excess as impaired his powers of mind. There was also 
the evidence of the Callaghans' and other inmates of the public-house, 
to the effect that Hurley was very moderate and always sober and 
sensible — ^but the evidence of interested public-house people of the low 
uneducated class, to which the Callaghans' belonged, would have 
weighed little with me upon the question of moderation in drinking 
without the more trustworthy evidence of Dr. Sheldon. There was 
also the evidence of a Tamworth carrier, named Stockbridge, to the 
effect that be had been at Callaghan's with his team^ and loading 
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shortly before Hurley's deaths and that Hurley was then sober and Caixaohak 
sensible^ so as to be of service to him in some business. But this mtkrs. 
evidence was neutralized^ if not more than neutralized^ by the 
following facts : — Shortly after Hurley's death there was a rumour 
current in Tamworth that Stockbridge had him outside Callaghan's^ 
and that *' Hurley had run out to him and begged him for God's 
sake to take him back with him to Tamworth, as they were killing 
him there ;" and it was sworn by four witnesses as to Stockbridge's 
wife and one witness as to himself, that they had narrated the 
occurrence to them separately as a fact. Stockbridge and his wife 
contradicted that evidence, though the latter stated that she had 
heard the rumour and said she might have repeated it as such. All 
five witnesses were apparently quite as reliable as the Stockbridges, 
and I need hardly say, therefore, that this evidence and the 
existence of the rumour embarassed me not a little. Nevertheless I 
cannot act upon the evidence as proof of the asserted fact, because 
the fact itself is not upon oath ; though I have little doubt that the 
Stockbridges made the assertion. I now return to the circumstances 
connected with the making of the later will, and here I must 
premise that, as the statement of P. Tracey as to Hurley's alleged 
confidences is rejected, there is no trace shown of any change in 
Hurley's testamentary wishes until the moment of answering a 
question put by Mr. Haynes — ''To whom did he mean to leave his 
property T^ Nor was there any proof of a reference to the new 
dispositions after the will was made, although Hurley unexpectedly 
survived for two days; consequently this will depends exclusively 
upon the evidence of what occurred in the half hour or less which 
intervened between the two religious ministrations and during which 
Hurley was engaged with the solicitor and his clerk. Mrs. 
Callaghan, indeed, stated that on the evening of the 15th Hurley 
inquired about lawyers, and said that if he got worse during the 
week he should wish to see one ; and she also said that it was at 
Hurley's instance, on the morning of the 16th, that she sent for the 
lawyer, though, as she stated, she herself sent for the doctor and 
priest ''of her own head, and because she saw he wanted them.'' 
But I do not rely on this evidence. The fact is beyond question 
that Mrs. Callaghan was the person who sent the messenger for Mr. 
Simpson, and her explanation of the fact as to Hurley's wish for a 
lawyer and his desiring him to be sent for on this morning rests 
upon her unsupported and interested testimony, and I find that so 
far as her statements concerning this will are at all susceptible of 
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Callaohan disproof, they are not reconcileable with other evidence^ or with other 
Mtsrs. statemeuts of hers, or with the finding of the jury as to influence. 
Thus, she states that she did not know what the lawyer was wanted 
for, but the message delivered to Mr. Haynes was that Mr. Simpson 
was '^ wanted to make a will for a man who was dying at 
Callaghan's.'' Then again, she stated that she had heard nothing of 
Hurley's intention, that the will was a surprise to her ; yet the will 
was procured by her influence, if the jury were right in their finding. 
I conclude, therefore, that there is a total absence of any proof of 
intention by Hurley to change his will by testamentary dispositions; 
or to make a new will At all, until Mr. Haynes was brought to him 
by Mrs. Callaghan's message, and had asked his question. The 
precise state of the testator on the morning of the 16th may 
perhaps be best gathered— apart from the evidence of Dr. Sheldon 
as to the proximity of death — from the narrative given by the Rev. 
Mr. O'Connor of his interview with him. He says : '' Hurley was in 
bed ; I heard his confession. I remained alone with him about a 
quarter of an hour. Before hearing his confession I asked him how 
he was and how he felt. I could not say exactly what he said, but it 
was someting to the effect that he was weak. He had a difficulty of 
articulation. Some words I could only catch up with difficulty. I 
could catch the majority. He got plainer, or I became accustomed, 
and could understand him better. Having heard his confession, I 
was quite satisfied that I understood what he said, and that he 
understood what I said, and what he himself said. His confession 
was complete, according to the rites of the Roman Catholic Church 
for confession. I administered the Sacrament of Penance completely. 
I gave him absolution, which I should not have done if I had been 
under the impression that he was not of a sound mind. After 
hearing the confession I had no conversation with him. After 
giving him absolution I said I would return in about an hour. I 
don't recollect what he said. I told him to prepare himself for the 
Holy Communion on my return, and I suggested to him to say 
some short prayers in the meantime.^^ In cross-examination Mr. 
O'Connor said : " The last Communion — Extreme Unction — is only 
administered to persons in a dying state. Extreme Unction was 
administered at 10 o^clock. That may be administered to a person 
in articulo mortis. Confession and absolution may be administered 
when there is very little glimmer of reason, provided the man is 
penitent. That may be when a man is very weak in body or mind, 
especially if you have a previous knowledge of his character. It may 
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be done on a mere motion of assent^ which satisfies me that there are Callaorak 
signs of penitence. The sacrament of penitence and absolution are mters. 
not necessarily connected with danger of deaths but the Viaticum 
or Extreme Unction always is. The Viaticum is useless unless a man 
is conscious. It would be violation of my duty to give it otherwise. 
The Sacrament of Penitence and absolution is sometimes given only 
conditionally^ when the priest is not quite satisfied. It would be a 
profanation to do otherwise. I went again in about an hour and 
administered to him the Holy Communion, after exhorting him. I 
spoke to him afterwards. I remained with him more than half an 
hour, during which I conversed with him and said some short 
prayers with him. He was of sound mind in my opinion. I was 
quite satisfied that he understood. I thought him much better than 
on my first visit. His articulation was better. I think he was of 
sound mind on my first visit.'' Such was this gentleman^s testi- 
mony, and I rely upon it entirely as to his full belief in the 
sufficiency of Hurley's intelligence from his point of view, and for 
the benignant purpose, though I may be inclined to think that Mr. 
O'Connor's desire to benefit the dying man spiritually may have 
made him lean towards such belief. All this evidence shows that 
Hurley was certainly in artundo mortis, and it very forcibly suggests 
to the mind that the interval between the two sacraments was far 
from favourable for a testamentary disposition not previously 
contemplated, and in direct opposition to a former deliberate will, 
and which was not supported by any such natural claims and 
considerations as might be readily appreciable even to a dying man, 
and would be likely to arouse him to the urgent necessity of making 
his will, or making a new one whilst it was yet possible. Mr. 
O'Connor stated also that, after his first attendance on Hurley, he 
was requested by Mr. Haynes to stay, in order that he might attest a 
will, and that he did so, and heard the earlier part of the instruc- 
tions. He stated that '^ Mr. Haynes asked Hurley about his 
properties, and Hurley named two or three, but could not bring 
others to mind at the time. He had a difficulty in remembering. 
Haynes asked him to whom did he intend to leave his property ? to 
which he answered I leave it to her, pointing to Mrs. Callaghan 
or to Mr. Callaghan." The witness could not say which were 
the exact words; but he was ''sure that Hurley pointed to her." 
Mr. O'Connor did not remain to hear the rest of what passed, and 
had gone before Mr. Simpson's arrival. Mr. Haynes' evidence is 
almost identical as regards the instructions. It appears to have been 
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Gallaohak quite understood that he had been sent for to make Hurley's will ; 
Mybrs. ^^^ ^^ ^^^ admission to Hurley's room he immediately began to 
question him as to his name and properties; and as to the lattcari 
he stated that Hurley gave the description of the two hoases 
occupied by himself and Mr. Newman, but could not recall the name 
of a street or streets in which other properties were situated. It then 
occurred to Haynes to ask, to whom he meant to leave his property ? 
because in the case of their being only one devisee, a distinction of 
properties would be unnecessary. Accordingly he asked that question, 
and he gave Hurley's reply as follows : — " I leave everything to 
her"— or " to Mrs. Callaghan [he, like Mr. O'Connor, being unable 
to say which expression was used;] he motioned to her with his 
head ; I am sure Hurley intended Mrs. Callaghan." He added that 
Mr. Simpson came in shortly afterwards, and had a good deal of 
conversation with Hurley, which he, whilst writing at a table, heard 
but very partially. Mr. Simpson's evidence as to Hurley's condition 
during the latter part of the instructions and at the time of executing 
this will, was clearly to the effect that although the testator was 
much oppressed in his breathing, yet that he spoke intelligently 
touching his wishes and his relations with the Callaghans, and as to 
some incidental matters. Mr. Simpson summed up his observations 
by saying, " Certainly nothing occurred in the whole interview to 
indicate any want of capacity." I will not go into the details of this 
gentleman's evidence, as I am prepared to say that his testimony as 
to Hurley's capacity and intentions were sufficient prima facie to 
establish the will, even though his proofs were elicited by questions 
and under circumstances when questions alone would probably have 
extracted anything from Hurley. His evidence was indeed such as 
to make it indispensable, on my part, to go very fully into the 
reasons for considering that the prima facie case is rebutted by the 
effect of other evidence. In the absence of other explanation of the 
testator's change of will, it occurred to me, in the course of the trial, 
that possibly the deceased might have become impressed in his last 
moments with a conviction that it was not fitting that he, a Roman 
Catholic Christian, should leave his worldly goods to a member of 
the Jewish persuasion — ^for such the defendant was ; and I thought 
that if this were so, the change of will would be reasonably and 
naturally explained, and that this conviction was not even unlikely to 
occur spontaneously and forcibly to a testator's mind when conscious 
that he was about to pass away under spiritual responsibDities. I 
also thought that the view might have been suggested to him, with 
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perfect propriety by any adviser^ whether lay or clerical; and I Callaghak 
therefore desired to see whether there was any trace of such a cause Mnits. 
for the change. None whatever could be discovered, and when I 
spoke of this to the jury as a possible explanation^ the Plaintiff's 
counsel repudiated, even with indignation, the idea that religious 
considerations had been in any way involved in the matter. Yet 
still if I were at liberty to act upon a surmise that the testator may, 
at the last moment, have preferred Mrs. Callaghan because she was a 
co-religionist and (apparently) a person of the same nationality, I 
should hold it to be a good explanation, going a long way 
towards the establishment of this will. This view I have since 
found to be in accordance with observations very directly in 
point, made by the Court in Parfitt v. Lawless (1). That was a 
case in which a Roman Catholic widow had left a large amount to 
her confessor, and there was some evidence tending to show that the 
bequest might have been made to him upon a trust for religious and 
charitable uses, in evasion of the law against such dispositions ; and 
in reference to an argument founded upon this evidence the 
Judge made this remark : — '^ One thing is plain. If the testatrix 
really did intend her property to be applied to the saying of 
masses, or for charities, or other religious objects, and confided 
to her confessor to see that her objects were attained, she was, 
in making this will, carrying out her own wishes ; she was intent 
on achieving an end of her own for the ease of her own mind, 
and was obeying the impulses of her religious faith; all of which 
is hardly consistent with her having acted under the dictation 
of others.^' But the surmise, however reasonable and even 
probable in itself, cannot now enter into the consideration of 
the Court in this case. Not only is it unsupported by any 
affirmative evidence, but it was virtually negatived ; for I gathered 
from the clergyman's evidence that no allusion whatever to 
worldly affairs had passed between Hurley and himself, and there 
was not the least hint of such an explanation in the communications 
between Hurley and the legal gentleman who received his in- 
structions ; moreover, in so far as Mrs. Callaghan might have been 
supposed to have opened the testator's mind in this direction, her 
statement of surprise, frc, may be regarded as equivalent to a denial. 
And beyond this, I think that the strong repudiation of the idea by 
the Plaintiff's counsel at the trial, and the omission of their other 
counsel to notice it in the subsequent argument, must be taken to 

(1) L. R. 2 P. & D. 476. 
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Oallaohak exclude it from further attention on their behalf. This explanation 
Mtxbs. *^^^ failing, there was none other presented by the case beyond that 
suggested by Mrs. Callaghan's attentions to Hurley as nurse during 
the brief period of his more serious illness ; and this I think too 
feeble in itself, and not to be adopted in the absence of any expres- 
sions by Hurley assigning it as a reason for the will. The Plaintiffa' 
counsel at the trial were Mr. Butler, Q.C, and Dr. Donovan-, but, 
on the subsequent argument, the Plaintiffs were represented by Mr. 
Darleyy Q.C., in the place of Mr. Butler, who had died, and Mr. Sly 
in place of Dr. Donovan, who was absent from the colony. The 
Defendant was represented on both occasions by Mr. Owen and Mr. 
Want. The following cases were cited in argument : — Boyse y. 
Rossborougk (2), Hall v. Hall, (3), Parfitt v. Lawless (4), Askwdl v. 
Lomi (5), Earl of Longford v. Purdon (6), Kelly v. Thewki (7), 
Ross V. Chester (8), and Brydges v. King (9). The arguments for the 
Plaintiffs rested principally upon the evidence of capacity at the time of 
making the will, and the absence of any definite proof of undue influence. 
It was contended that the finding of the whole jury upon the third 
issue, and that of the majority upon the second, ought to bind the 
conscience of the Court ; and also that those findings were fully sus- 
taineJ by the evidence. It was urged that the fact of proved 
capacity at the time of making the will was conclusive unless there 
was undue influence amounting to '^coercion or fraud,'^ and that 
this undue influence could not be imputed unless palpably proved, 
which, it was contended, had not been the case here. The 
Defendants, on the other hand, relied upon the history of the case at 
large, and upon the former will, as well as upon features specially 
connected with the last will, which they distinguished as a death-bed 
will ; and they denied that upon the whole of the case, the facts in 
favour of the second will were such as ought to satisfy the conscience 
of the Court. I have very closely scrutinised the authorities upon 
the propositions laid down for the Plaintiff, and I recognise those 
propositions as approximately correct, but not as being absolutely so 
in their application to this case. Thus, it is clear that mental 
capacity at the date of the will ordinarily establishes its validity; 
and it must be admitted that even the ** conscience of the Court '' is 
not wholly unregulated by settled principles, such as that the testa- 

(2) 6 H. L. C. 48. (6) Ir. L. R. 1 Ch. Div. 80. 

(3) L. R. 1 P. A D. 48. (7) Ir. L. R. 2 Ch. 510. 

(4) L. R. 2 P. & D. 462. (8) 1 Hagg. 227. 

(5) L. R, 2 P. & D. 477. (9) 1 Hagg. 250. 
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mentary privileges given by the law of England must be jealously Callaohan 
guarded and preserved to the extent of leaving the owner of property MnRs. 
free to indulge even his caprices to the last day of his life^ unless his 
want of capacity is manifested to the satisfaction of the Court. So, 
also^ it is clear that to constitute undue influence there must be what 
has been defined as " coercion or fraud/' and that a good deal of 
persuasion or influence may be used without being regarded as undue, 
and that there must be clear evidence of it to overcome the prima 
facie validity of the will of a man of apparent capacity for testament- 
ary purposes. But all these propositions are much qualified in their 
practical application in cases as they arise for adjudication in all their 
infinite varities; and in fact, although strong expressions may be 
quoted from these decisions, they are often not literally borne out by 
the cases wherein they are used, and are accepted only in a very 
modified sense by other judges. Definitions and abstract propositions 
are apt to be too broad, and though they may have their use as 
landmarks of the law, they do not clearly show the way under the 
complication of circumstances which are presented in different cases. 
Thus, the question of testamentary capacity cannot be made the 
subject of any arbitrary test. As was said by the Lord Chancellor 
of Ireland in Kelly v. Thewles {supra), *^ Degree of capacity will be 
an element in the question. The degree of capacity not only might 
be but must be the subject of inquiry and decision. The positive 
and relative capacities of those who are charged to have been active 
or passive in the preparation and execution of the documents im- 
peached force themselves on the attention, at every step of the 
inquiry.'^ And throughout the decided cases there will be found a 
very careful attention, not only to apparent signs of capacity, but to 
all the circumstances, including the natural claims upon the testator 
and the character of his testamentary acts in each case. So also in 
reference to the rule that "coercion or fraud'* is requisite to consti- 
tute undue influence, the following passages may be cited to qualify 
the terms :-— In Btn/se v. Rossboraugh {supra) it is said that " to be 
within the meaning of the rule of law as to undue influence exercised 
by coercion or fraud ; but actual violence is not necessary. Imagin- 
ary terrors may be suflScient/' The diiflSculty of deciding such a 
question arises from the difficulty of defining with distinctness what 
it undue influence. In Hall v. Hall, {sfjgora), Wilde, J., said. — 
" Persuasion is not unlawful, but pressure of whatever character if so 
exerted as to overpower the volition without convincing the judgment 
of a testator will constitute undue influencej though no force is either 
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Oallaghan used or threatened." Importunities or threats such as a testator has 
Mtsbs. °^^ ^^^ courage to resist^ moral command asserted and yielded to for 
the sake of peace and quiet^ if carried to a degree in which the free 
play of the testator's judgment is overborne, will constitute undue 
influence/^— ''To make a good will a man must be a free agent, and, 
in a word, a testator may be led, but not driven ; and the will most 
be the offspring of his own volition, and not record of some one 
else's.^' Then as to necessity for a plain manifestation of the undne 
influence, the judicial dicta relied upon will be found in cases in 
which the soundness of the testator's mind has been established to 
the entire satisfaction of the Court. Thus, in Boyse v. Rossborougk, 
the Court said that '' the evidence showed irresistibly that the testator 
was a man of superior and cultivated mind generally, and that it 
would assume from the evidence that at the date of the will the 
testator had sufficient mind to enable him to make a will, if left 
to exercise his judgment fairly." And all that was really decided 
upon the subject of the evidence necessary to invalidate the 
will on the ground of undue influence, is contained in the 
following passage: — ''When once a will has been executed with 
due solemnity hy a person of competent understanding, and 
apparently a free agent, the burthen of proving that it was 
executed under undue influence is on the party who alleges 
it. Undue influence cannot be presumed.'^ In Kelly v. 'newles, 
the Lord Chancellor of Ireland said of the testator: — "It was 
proved beyond dispute that he was a man of frugal and buisness- 
like habits, accurate in keeping accounts, and of very shrewed 
mind.'' " He was a complete man of business, was well versed in 
accounts, and was engaged to the latest period of his life (years after 
the will) in extensive money transactions, on his own and the account 
of his employers." " I have brought my mind to the conclusion that 
his general capacity remained unimpaired, and so continued until the 
latest period of his life." In Ashwell v. Lomi (supra) the Judge ex- 
pressed himself satisfied that the mind of the testatrix "was not im- 
paired so as to render her liable to influence, or incapable of under- 
standing the contents of the instrument in question." The case of 
the Earl of Longford v. Purdon, which was also quoted from, only 
shows that there must be reasonable evidence to go to a jury, that 
fraud or coercion had been practised. It in no degree supported the 
contention for the Plaintiffs in this case, which almost went the length 
of requiring direct and palpable proof, and of rejecting all circumstantial 
inference. And in Parfitt v. Lawless (stq^ra) all that was held waa 
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that the mere fact of the legatee having been the confessor of the Callaohan 
testatrix was not enough to go to the jury for the invalidation of a Mters. 
wiU. The case of a will was there distinguished from those of gifts 
inter vivos^ in which a different principle prevails in Equity. In the 
case now before me^ the Plaintiff's counsel reUed chiefly on the 
jealous guardianship shown by the Courts in respect of the testa- 
mentary privilege^ and their unwillingness to yield to any but very 
strong grounds of opposition, to wills executed with the formalities of 
law by persons of competent understanding and apparent freedom 
from undue influence. Their arguments on this point received their 
chief support from the cases of Boyse v. Rossborough, Parfiti v. 
Lawless, Ashwell v. Lomi, and Kelly v. Tkewles, in all of which the 
disputed wills were sustained. In those cases there certainly are 
very strong dicta for citation; but the cases themselves are so 
wholly unlike the present one in respect of the times before death, 
and the circumstances of the execution of the disputed testamentary 
papers, that the decisions are not authorities upon which I can act 
for sustaining this will. On the contrary, the whole tone of the 
grounds of decision in all those cases throws them into strong 
contrast with the present case. The distinctions wiU be at once 
made manifest by a comparison of the facts in this case with the 
following features on those authorities. In Boyse v. Rossborough the 
will was made seventeen days before the death, when the testator was 
simply ill of influenza, and there was no proof that his faculties were 
impaired ; and it was made in favour of his wife, the testator having 
seen little of his relations, and having had serious grounds of 
difference with them. In Parfitt v. Lawless the will had been made 
in 1862, and though the date of the testator's death is not stated, he 
certainly lived for at least six years afterwards, inasmuch as a codicil 
was executed by him in 1868. In Ashwell v. Lomi the contested 
documents were executed in October and November, 1847, and the 
testator died in April, 1848, or six and five months afterwards. 
In KeUy v. TTiewles, which was the case most strongly pressed upon 
my attention, and which I will for that reason notice more fully, the 
testator survived the making of the will for seven years, during all 
which time he was considered by the Chancellor (as I have already 
shown) to have been fully, and even remarkably possessed of his 
faculties. That case was undoubtedly a strong instance of judicial 
resistance to appeals which went to the Court's sense of moral 
justice, and of the rejection also of unproved suspicions of undue 
influence ; but it was very widely different from the present case. 
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Callaorak There the will was that of a man of very large wealthy a solicitor 
MnBs. ^y occupation, in favour of a disreputable woman whom he 
had married late in life, and in disinhersion of those who had 
better claims on him — but it was upheld by the Chancellor upon 
principles which cannot be gainsaid. He relied largely upon the 
survival of the testator for seven years ; also, upon his clear mental 
capacity at and after the making of the will ; upon the fact that the 
testator had a strong affection for his wife, and had made a will in 
her favour, and appointed her sole executrix eight years before the 
will in question ; upon the deliberate and open way in which the will 
had been prepared; and by the ''total absence,^' as declared by his 
lordship, ''of any solicitation importunity, threat, inducement, or 
interference on the part of his wife/' The Chancellor also spoke of 
the deliberate "adoption of the will by acquiescence for such a 
number of years,'' and of the circumstance that the testator must as a 
solicitor have known " with what facility and secresy the will eould 
have been revoked or destroyed, and another executed," and how 
easily he could thus have vindicated himself, and have rescued 
himself, and how surely he would have done so if the will had been 
procured by fraud, and had not been his own free and voluntary will. 
I will only further cite the following observation from the Chancellor's 
judgment: — "I cannot (says his lordship) avoid observing that in 
Constable v. Barky, marked attention was paid to the fact that the 
testator lived and went about for a fortnight after the date of the 
will." This mark brings me appropriately to what I consider a mam 
ground for not adopting this latter will of Martin Hurley, namely, 
the fact of its having been executed in ariiculo mortis. I have no 
hesitation in declaring that such a will is not entitled to nearly the 
same reliance as one made deliberately whilst in health; and I 
consider that the death-bed will now in question is especially 
unreliable by reason of the existence of an earlier will, made in 
pursuance of a long prior intention, and communicated in such terms 
as we have here seen to the devisee and legatee, and confirmed so 
recently before the later will ; whilst on the other hand, the complete 
change of disposition in the later will is not shown to have had in any 
degree the character of deliberateness, and is found to be wholly 
without explanation. Is it not, indeed, to be denied, that many wills 
made shortly before death, and even in extremis have been sustained: 
but they are, and ought to be, most closely watched, and should only 
be upheld when they are found to be natural and reasonable, under 
the testator's circumstances^ or in conformity with earlier intentionsi 
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or when they are otherwise satisfactorily explained; or when the Callaohak 

capacity of the testator^ and the voluntariness of his acts are made mturs. 

manifest to the Court. Upon this point I have examined several 

cases of late wills ; in some of which they were sustained, and in some 

rejected ; but none of those which were sustained presented features 

80 unfavourable, in my opinion, as those of this case ; and in few of 

them were the wills executed so very recently before death. In all, 

there was the strictest scrutiny; and, indeed, it would be strange if 

it were not so, when even such cases as Kelly v. Thewles, with the 

survival of seven years, are thought to demand such elaborate 

examination as will be found in the judgments delivered. I refer to 

Sos8 V. Chester and Brydges v. Kingy cited in argument, and to 

Chambers v. Wood (10); Symons v. Tozer (11); and James v. 

Roberts (12); but I will content myself with citing a passage 

from the judgment in Brydges v. King, in which the Judge, 

in summing up the objections to the will in question, spoke 

of, amongst other things, the difference of the disposition from 

former papers, — the condition of the deceased testatrix, — and 

''the necessary jealousy of the law in guarding the beds of 

dying persons against fraud and circumvention.'' He also 

referred to a feature corresponding in character with one that I have 

noticed here, namely, that '' there was not a single declaration by the 

deceased of a wish about this time to do a testamentary act of any 

sort/' With the duty of jealous watchfulness over the dying 

beds of testators upon my mind, I ask myself in this case : How 

came this will to be made when the testator was in the throes of 

death f Was the act born only of the moment ? If so, it surely does 

not possess the character of deliberate volition, which should suffice 

to defeat the prior will with all its surroundings. And if it really 

was a sudden impulse, what can have occasioned it, and directed it in 

Mrs. Callagan's favour ? An acute impatience of being troubled by 

the visitors, and a sense of escape by selecting the person who had 

indeed shown him some kindness, and who faced him at the moment ? 

or was Mrs. Callaghan able to exert some power over the testator in 

his weak state, of which he knew nothing ? And what, in particular, 

should make the testator select Mrs. Callaghan to the exclusion of 

her husband and family ? All these questions are difficult to answer; 

but in fact, if the jury were right in attributiiig the will to iufluence, 

it was not thus absolutely sudden ; and it may be thence inferred 

(10) 2 N. 0. 181. (12) 3 N. C. 309, 

(U) 3 N. C. 4. 

C3 
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Callaghan that Mrs. Callaghan knows what the influence was which led to die 
Mtxbs. disposition in her favour^ and that she has deliberately chosen to 
withhold her knowledge, and to profess that the will came to her 
with the suddenness of a surprise. That influence might, of coarse^ 
have been of the legitimate character of persuasion not too pressing 
for the weakened condition of the testator, but if so, why were the 
facts not confided to the Flaintifis' solicitor for advice, and why were 
they not openly disclosed ? It seems to me (assuming the jury right 
as to influence) that the absence of such disclosure should induce an 
unfavourable interpretation of Mrs. Callaghan's silence, and that she 
can have no right to complain if such is the result. The Court finds 
itself on the horns of a dilemma, of which one is an unexplained 
impulse of the moment arising in the mind of a dying man, and the 
other the operation of influence which could be explained, but of 
which the explanation is purposely withheld. In either view the will 
ought to be rejected ; and I decide accordingly, not, however, upon 
this ground alone, but also upon my general review of the whole case, 
and of the many circumstances which I have noticed as being 
unfavourable to the Plaintiffs' case. I therefore pronounce against the 
will, and give sentence accordingly that the will of the 16th of July 
be not admitted to probate. With reference to the costs, I order first 
that the Defendant's costs be paid out of such funds as may be 
subject to the jurisdiction of this Court in its probate (ecclesiastical) 
jurisdiction, and subject thereto I allow the male Plaintiff his costs 
out of those funds, if any remain available. I make the latter order 
because the costs of the Plaintiffs would fall wholly upon the 
husband, and I cannot say that he was wrong in maintaining his 
wife's claim to the benefit of a will which had certainly been 
executed with all due formalities, and under circumstances and 
appearances which satisfied the attesting witnesses and other inde- 
pendent persons that the testator was of sound disposing mind ; nor 
can I overlook, in this respect, the fact of the issues having been 
(ound by a jury in the Plaintiffs' favour, though in part by a majority 
only. 

Judgment accordingly. 

Proctor for the Plaintiffs — A. IV. Simpson. 
Proctors for the Defendant — Newman and TVibe. 
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THE AUSTRALASIAN STEAM NAVIGATION COMPANY v. THURSTON. December 6. 



Bm qf Lading — ObUgcUion to deliver — Landing on wharf-^oneigTue noi ready 

to take delivery. 

A bin of lading of gooda shipped from London to Sydney and oonaigned to the 
Plaintiff was signed by the Defendant as master. It was in the usual form and con- 
.tained the following clause : — ''The master is to deliver the goods with all reasonable 
dispatch, and the oonsignees are to be ready to receive them within forty-eight hoars 
after the ship oommenoes to miload ; otherwise the master or agent may disohazge 
and store them at the expense and risk of the owners of the goods." The Plaintiffs' 
gooda consisted of galvanised iron boiler tnbes. The ship began to discharge at a 
wharf in Sydney on the 7th of January. On the 10th the Plainti£&' tnbes were 
discharged and placed upon the wharf. The ship remained alongside till the 23rd, 
the tubes being then on the wharf. Afterwards they disappeared. The Plaintiffs 
brought an action upon the bill of lading for non-delivery. The Defendant 
pleaded that he was ready and willing to deliver the goods to the Plaintifis 
according to the bill of lading, but that the Plaintiffs were not ready to receive or 
take delivery of them ; that thereupon the Defendant caused the goods to be 
placed on a wharf to which the ship was then moored, and which was a proper 
and convenient place for the purpose, and that afterwards the goods were taken 
away without any fault of the Defendant. At the trial the Chief Justice put 
three questions to the jury, which, with the answers given to them are as follows : — 
Q. Were the tubes landed on the wharf ? A. Yes. Q. Was it reasonable on the 
part of the Defendant to land the tubes on the open wharf and leave them there 
without placing them in any person's charge or taking any precautions to prevent 
their being carried away by anyone who might think fit to take them ? A. No. 
Q. Waa the wharf on which the tubes were left a convenient and proper place on 
which to leave them ? A. Yes. The jury also found a general verdict for the 
Defendant. 

A new trial being moved for on the ground that the second special finding of 
the jnry entitled the Plaintifb to a verdict, 

HeUdf that the second question was immaterial to the issues in the action, and 
tiiat^ even assuming that the Defendant was bound under the special clause in 
tiie bill of lading to store the goods, the Plaintifb* action was not for non-storage 
but for non-delivery, and that the Plaintiffs could not recover without shewing 
that they were ready to take delivery. (Per Pattcbit, J., and Sot W. MAiniiiKa, J., 
WcfBKTisB, J., di89enUenie). 

Declabation on a bill of lading by consignees against the master 
of the ship '^Brueklay Castle '^ for the non-deUvery of goods shipped 
from London to Sydney. 

Pleas— (1), Traverse of the alleged breach ; (2), That after the 
arrival of the said ship in Sydney^ and after notice thereof to 
the Plaintiffs^ the Defendant was ready to deliver the said goods 
to them in the said port according to the terms and conditions 
of the said bill of ladings but the Plaintifis, although they had 
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A. S. N. Co. notice of the premiseBj were not ready to receive the said .goods 
Thub8ix)n. ^' ^ accept delivery thereof; wherefore^ after the expiration of a 
reasonable time in that behalf^ the Defendant caused the said goods 
to be deposited at a reasonable^ convenient^ and proper hoar for that 
purpose upon a wharf within the said port of Sydney for the use of 
the Plaintiffs. Averment that the said wharf^ where and at the time 
when the said goods were so deposited as aforesaid^ was the wharf to 
which the said ship was then moored^ and at which she discharged 
other portions of her cargo^ and was then a place at which goods 
from London are, on arrival in Sydney, accustomed to be deposited, 
and a place convenient and proper for that purpose, of all which the 
Plaintiffs had due notice. Averment that afterwards, without any 
default or carelessness in the Defendant, the goods were taken away 
by some person unknown. 

The case was first tried before Sir William Manning, J., in May, 
1878, when the jury, being equally divided, were discharged without 
giving a verdict. 

The next trial came on before Sir James Martin, C.J., in November, 
1878. It appeared that in the month of September, 1 877, the Plaintiffs 
caused to be shipped at London, onboard the ship ''Brucklay Castle/' 
whereof the Defendant was master, inter aUa, fifty-five galvanised 
iron boiler tubes, marked ''A. S. N. Co.'' The ship arrived in Sydney 
early in January, 1878, and on the 7th of that month she began to 
discharge cargo at a proper wharf for that purpose, of which the 
Plaintiffs had due notice, and on the next day the Plaintiffs obtabed 
a delivery order for their goods. On the 10th the Plaintiffs' tubes 
were landed and placed at the end of the wharf together with other 
tubes, from which it was sworn that the Plaintiffs' tubes could be easily 
distinguished by the difference in their colour and by legible brands 
printed on them. The ship remained alongside the wharf until the ^id 
of January, when she left to be docked. The question whether the De- 
fendant left the tubes in proper custody was never contested, and there 
was no evidence brought by the Defendant to shew that he left any 
person in charge, the main contest being whether the tubes were 
ever landed on the wharf at all, and on this point there was 
conflicting evidence. It appeared, however, that if these tubes were 
landed, the lightermen employed by the Plaintiffs to take delivery of 
them (although they swore that they were at the ship's side aloiost 
daily from the time that she began to unload), were not there when 
the tubes were slung out and landed. It was also sworn by one 
witness that some years ago there used to be men to dear the stage 
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and place each consignee's goods together and hand them to the A. S. N. Co. 
draymen when they called for them^ but that they are now no stagers xhtjbston. 
employed^ and the draymen now load their own goods. He also swore 
that an order would have to be presented for the goods and that they 
would not be allowed to go without a receipt being given. The 
Plaintiffs never received any of these tubes. The amount of the 
verdict^ if for the Plaintiffs^ was admitted. 

The bill of ladings which was in the usual form^ contained the 
following clause: — ''The master is to deliver the goods within all 
reasonable dispatch^ and the consignees are to be ready to receive 
them within forty-eight hours after the ship commences to unload ; 
otherwise the master or agent may discharge and store them at the 
expense and risk of the owners of the goods.'' 

At the close of the case the learned Chief Justice put three 
questions to the jury^ which^ with the answers of the jury to themi 
are as follows : — 

Q. Were the tubes landed on the wharf ? A. Yes. 

Q. Was it reasonable on the part of the Defendant to land the 
tubes on the open wharf and leave them there without placing them 
in any person's charge^ or taking any precaution to prevent their 
being carried away by any one who might think fit to take them ? 
A. No there was not. 

[As to this the jury answered verbally that it was not reasonable]. 

Q. Was the wharf on which the tubes were left a convenient and 
proper place on which to leave them ? A. Yes. 

The jury also found a general verdict for the Defendant. 

Afterwards a rule for a new trial was obtained on the following 
grounds : — 

1. That the verdict was against evidence. 

2. That the verdict was contrary to the law, and opposed to the 
ruling of his Honor. 

3. That, upon the jury answering the second question submitted 
to them by his Honor in the negative, a verdict should have been 
found for the Plaintiffs for the amount admitted to be recoverable. 

Barley f Q.Cj and C /. Manning now moved to make this rule 
absolute. We do not intend to dispute the finding of the jury in 
answer to the first question put to them, but we say that the 
answer of the jury to the second question entitles us to a verdict, and, 
as no leave has been granted to enter a special verdict, there must be 
a new trial. In order to constitute a good delivery there must be a 
placing of the goods in the custody of the consignee. The case of 
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A. S. K. Ck>. Dangar v. Champion^ cited in a note to Cooper and Downward (l), 
TH17B8TOK. ^th of wUch cases are relied npon by the other sidei was decided oq 
demorreTj and falls short of the contention of the other side. If Ae 
consignee goes down within forty-eight hours after the vessel heffSA to 
unload he discharges his duty under the bill of lading. [Faucitt^ J. 
Suppose the goods were at the bottom of the ship and the consignee 
were to go within five hours and ask for his goods, has he discharged 
his duty under the bill of lading ?] Can it be required^ on the 
other hand, that the consignee should keep a man waiting at the 
ship during the whole time that she is unloading ? Under the bill 
of lading the master was bound to store the goods : Kenl^i 
Commentaries (2). [Faucett, J. Suppose the consigneee were to 
say '' I wUl not receive the goods/' could not the master say ^* Here 
are the goods on the wharf, I leave them there at your peril V^ It 
has been decided that the master has no right to abandon the goods : 
Cargo ex Argos (3). [Faucett, J. Who would pay the storage ?] 
The consignee would be liable : Great Western Railway Co, v. 
Crouch (4). Could the master leave a box of jewellery on the 
wharf and not be liable ? [Sir W. Mannino, J. I think the matter 
might depend on the dass of goods. It might not be reasonable to 
leave a portmanteau where you would leave a locomotive]. The 
finding of the jury on that point is in our favour. The very fact 
that there were other tubes belonging to other consignees, imposed 
upon the master a duty of keeping the Plaintiffs' tubes separate, snd 
it was all the more incumbent on him to leave someone in charge as 
he was leaving the wharf. No delivery is complete until a receipt 
has passed from the consignee's clerk to the discharging derk. In 
finding that it was not reasonable to leave these tubes without placing 
them in any person's charge, the jury have found that there was no 
delivery. [Faucstt, J. In finding for the Defendant tiie jury mast 
have found that you were not ready and willing to receive these 
goods] . Whether we were ready and willing is a matter of law : 
McLachlan on Shipping (5). The Defendant was bound to protect 
the goods : Kay on Shipmasters and Seamen (6) ; Beresford v. 
Montgomery (7). [Faucbtt, J. You are suing for the breach of a 
contract to deliver, and you now say, "True, you placed the goods 
on the wharf, but we claim damages for carelessness while the goods 

(1) 9 S. C. R., 59. (5) p. 108. 

(2) Vol. m., 299. (6) p. 35. 

(3) L. R. 5 P. a, 165. (7) 34 L. J., C. P., 41. 

(4) 8 H. & N., 188. 
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were on the wharf.^' Under the old system of pleading that would be A. S. N. Co. 
a departure] . Thtjbston. 

M, H. Stephen, Q,C., and C. B. Stephen shewed cause.* The point 
of law that no caretaker was left with the goods was never taken by 
counsel at the trial. The Chief Justice raised this point at the last 
moment. There might have been abundant evidence of proper care, but 
it was too late for us to give it, and further, the question does not arise 
upon the record. The allegation at the end of the second plea is a 
formal one, and means that the goods were taken away without the 
connivance of the Defendant. There is no case that decides that 
the master is bound to place the goods in the custody of a caretaker 
when the consignees do not come for them. The duty of the 
Defendant under the bill of lading is shewn in Hyde v. The Trent 
and Mersey Navigation Co, (8), and Bourne v. Gatliffe (9). The 
consignee must have notice and a reasonable time must have elapsed 
to come and receive the goods. The default of the consignee cannot 
impose a duty on the master. The master is a common carrier, and 
as such he is an insurer, and liable for all loss until the goods are 
delivered. The setting upon the wharf is eo instanti a good delivery, 
or it is not. There cannot be a sort of ambulatory delivery — a 
delivery only so long as the goods are cared for, and ceasing to be a 
delivery the moment they are left. Then, how long is the captain 
bound to care for the goods 7 And is he to keep an army of 
custodians to guard the goods of different consignees who do not 
choose to come and take delivery of them? This case must be 
decided as if the jury had found the question of readiness and 
willingness in our favor. Then it is said that the Plaintiffs' tubes 
were mixed up higgledy-piggledy with other tubes. [Faucbtt, J. 
Does not the finding of the jury answer that argument f ] We 
contend that it does. According to the evidence given, the delivery 
here was in accordance with the usage of the port. 

Darley, Q.C, in reply. The second plea is a plea of confession 
and avoidance. They say they landed the goods and admit and 
excuse the non-delivery. The avoidance part of the plea is not made 
out. If the landing on a wharf amounted to a delivery the second 
plea is unnecessary. All that is decided by Hyde v. The Trent and 
Mersey Navigation Co. is '' that a carrier from one foreign port to 
another is not bound to carry goods on land ; he is not bound to 
take the goods to the store or house of the consignee.^' [Faucett, J, 

(8) 6 T. B. 389. (9) 3 M. fi a.» 843. 
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A. S. N. Co. You contend that '' delivery '^ includes acceptance.] I do ; I base 
XHUiuTOK. ^7 wl^ole caie on it. Acceptance is the only true test. 

FaucbtTi J. I am of opinion that there shonld be no new trial in tlus 
case. We have it in evidence that the Plaintiffs had notice of the vessel 
being at the wharf^ and that the goods were ready to be landed^ so 
the question of notice does not arise. It struck me that if the jury 
found that the Plaintiffs had been ready and willing to receive these 
goods within a reasonable time^ and that these goods were not de- 
posited in a proper place^ then the finding for the Defendant was an 
inconsistent finding. I can only come to the conclusion that when 
the jury found a verdict for the Defendant they also found that the 
Plaintiffs were not ready and wilUng to receive these goods. I shall 
assume that they did so find in the course of the observations I am 
going to make. 

The Plaintiffs not being there ready to receive their goods^ what 
complaint can they make that the goods were not delivered, if they 
were on the wharf ready to be delivered. 

But now we come to an important point. It is said that the 
Defendant was bound to take care of these goods. If that is so^ at 
what time was he bound to exercise that care. It appeal's clearly from 
the evidence that care was taken of them until the going away of the 
ship. These goods were separated from other goods of a like nature 
by being different in colour and by having the name of A. S. N. Co. 
on them in such a way that they could be easily distinguished. Here 
we have the higgledy-piggledy delivery got over. The finding of the 
jury that the goods were delivered on the wharf must mean that 
they were placed there in such a way as to be capable of being taken 
away. The specific question was, ''were the goods landed on the 
wharf/' but^ though that was the specific question^ in finding for the 
Defendant the jury must have found that there was a proper landing 
on the wharf in such a way that the Plaintiff could take the goods 
away. It appears to me that the real question contested before the 
jury was whether these goods were landed on the wharf at all. It is 
difficult now to ascertain if the question whether the Plainti£& were 
ready and willing to receive these goods was ever really contested, 
but I cannot conceive how the finding of the jury could be what it is 
unless they also found that the Plaintiffs were not ready and willing. 

It is said that the Defendant was bound to take care of the goods, 
and a number of cases has been cited; but, in my opinion, their effect 
has been altogether mistaken. ''Taking care'' is altogether different 
from being ready to deliver. There was clearly no ground of complaint 
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up to the 28rd of Janaary^ an officer having been in charge up to that A. S. N. Co. 
time^ and up to that time therefore the question does not arise. The xhubsion. 
question then comes to this : Is the storing of goods, or the leaving 
a watchman to guard goods after the ship goes away, part of the 
contract to deliver at the wharf f I am of opinion that it is not. For- 
tunately the terms of the bill of lading make the contract equivalent to 
the obligation under an Act &f Parliament in England, under which 
the cases were decided. I am willing to admit that in cases of 
accidents an obligation is thrown upon a shipowner to take care of the 
goods, that he has no option to throw them overboard, and is a kind of 
agent ex necessitate for the absent owner. But it is altogether different 
in the case of delivery at the destination. Let us take the case of the 
Cargo ex Argos (7), and see what it amounts to. In that case the owner of 
a ship took petroleum to a port of France, where he was prevented from 
landing it by the authorites j he afterwards discharged it into a lighter 
in the outer harbour, where the Defendant might have received it if 
he had chosen, and where it remained four days, which was held to 
be a reasonable time, and, no application being made to him for the 
deUvery of the petroleum, he brought it back to London. Under these 
circumstances would an action have lain against the shipowner for non- 
deUvery at the port in France ? I suppose, as in the present case, the 
shipowner would have said, I was ready to deliver the goods ; I did all 
that I could, and because an actual delivery has not taken place 
through your default, are you to sue me 7 I don^t think that that is 
the law. What that case and one or two others establish is this— 
that in cases where the shipowner has to carry goods and deliver 
them, and he does carry them but cannot deliver them from any 
default of the consignee, then the consignee cannot maintain an 
action; but if the shipowner carries about the goods afterwards, 
he is entitled to maintain an action against the owner of the goods 
for the carriage. The duty of taking care of goods after landing 
is not a part of the contract to deliver, but an obligation distinct 
alt(^ther from and subsequent to delivery. Though the shipowner 
may be bound to take care of the goods after discharging them, that 
does not entitle the owner to bring an action for non-delivery of 
goods at a place or time at which he was not present to receive them. 
He may perhaps bring an action for a subsequent act, but up to 
that time the shipowner's duty as a carrier was performed. Perhaps 
the shipowner has other obligations under the contract for which the 
owner of the goods may maintain an action. I by no means say that 

(7) Hde «i9>ra. 
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A. S. K. Co. he performed his contract, bat only that he is not guilty of a breach of 

XHuanov. ^^^ contract to deliver, and the owner of the goods cannot maintain an 

action merely for non-delivery. It seems to me that attempting to 

set up this point is a departure, and that this new claim is not included 

in the original declaration. 

It appears to me that the matter is perfectly dear when the 
distinction is drawn between the two periods. If any wrong has been 
done beyond the period for delivery the Plaintiff must base his 
action upon that. I agree in the finding of the jury that it was not 
reasonable to leave property on the wharf without placing some 
person in charge^ but that finding cannot apply until after to the 23rd 
of January, and up to that time the jury must have found that proper 
care vras taken. 

Sir W. Manning, J. I am of the same opinion. I object to 
being understood to lay down as a general principle whether delivery 
on a wharf is good or bad. I must give judgment on the particular 
evidence of this case and with reference to the evidence on whidi the 
jury may be presumed to have acted. Now here the Chief Justice 
asked at the close of the case three special questions, and the jnry 
found in answer to them that the goods were landed on the wharf, 
and that the wharf was a proper place ; that is, taken in connection 
with the direction of the Judge with reference to the nature of the 
things to be landed ; and that leaving the goods on the wharf, etc, 
was not a proper care. 

It is admitted that this last finding can only have reference to 
leaving the goods after the 28rd of January, after these tubes had been 
thirteen days lying on the wharf. Bo far as we can see, the question of 
proper care was not raised at the trial, and except in reply to the 
question put by his Honor it does not appear to have been the 
subject of inquiry at all. 

Suppose (and I agree with his Honor that the form of action 
should have been different) the ground of action had been for want 
of proper care in not storing the goods as the Defendant had power 
to do under the bill of lading, the whole evidence might have been 
directed to that point ; but as it was, no attention was directed to 
the point. What then was his Honor's second question but an 
abstract question with no evidence upon it and not raised by the 
evidence ? If the mere abstract question is put : Is it right to leave 
goods exposed on the wharf? the answer would be probably be, no. 
But there was no evidence and no inquiry on the point. All the 
time the ship was alongsidci the ship's people would be on the wharfj 
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and other people who would probably exercise sufficient caution. A. 8. N. Co. 
If the po&it had been in issue^ there might have been absolute TBunsiov. 
evidence that there was no want of proper care. 

I can quite understand that under the bill of lading the master^ 
having power to store^ might be bound to exercise that power^ just as 
much as in cases of agency by emergency he is bound to do what he 
reasonably can. If it was the best thing to have stored^ he ought 
to have stored ; there is not one law for agency by implication and 
another for agency by express terms. Under his power to store it 
might have been his duty to store^ and an action might lie against 
him for breach of storage. 

The jury have found that on the general facts of the case the 
Defendant was entitled to a verdict. They found that there was not 
reasonable and proper care^ and yet they found for the Defendant. 
What does that mean ? Either that the question had nothing to do 
with the faets^ or that the goods remained there by the actual default of 
the Flaintifib. But the two things^ a failure to deliver and a failure 
to take care, are quite distinct, and belong to quite different legal 
categories, and the question of proper care does not fall within the 
scope of this action. 

What are the circumstances ? There is a custom to land goods on 
the wharf alleged in the plea. I admit that the evidence of custom 
is not such as we generally have to establish a mercantile custom * 
generally there are numerous witnesses ; but one witness is enough. 
One witness says that the custom used to be to have stagers, but now 
the custom is to put the goods on the wharf for the owners. That is 
proved and not disputed, and the parties must be taken to have acted 
with reference to the custom. Under the bill of lading the consignee is 
bound to take delivery within forty-eight hours, and in strictness he 
is bound to be always there until the goods are obtained. Of course 
it stands to reason that the ship must be discharged promptly, and 
that things must be taken as they come ; generally speaking, things 
must be landed at once, as otherwise the ship would be delayed to 
the prejudice of the owners and the underwriters. How is the incon- 
venience best met, by casting the responsibility on the master, or on 
those who ought to be on the spot to take delivery and are not there ? 

I think, moreover, having regard to the usage of the port, that 
when the A.S.N. Co. sent an order for delivery, saying, our lighter 
will call for certain goods and our drayman for other goods, it was 
equivalent to saying, you put the goods on the wharf they will call. 
One of two things must have been meanti either they wiU be there 
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A. S. N. Go. €0 instanti, or you put them there for them to take away. That 
j^Tg^xj^^^^ being so^ and the master having discharged his duty in reference to 
delivering ; how can an action be brought for breach of the duty to 
deliver ? 

The jury may have acted on the supposition that the Defendant 
did all that he was bound to do under the custom, and under tlie 
order of the A. S. N. Co.^ or that there was default on the 
part of the persons employed by the Connpany. Take the 
evidence on one side^ because the juiy may have acted upon 
it. The evidence is that the greater part of the goods were landed 
on the lOth^ and not put higgledy-piggledy^ but put at the end of the 
wharf with other pipes. There were only three sets of pipes and all of 
a different character. The set of tubes taken away on the 19th^ a few 
da} B before the ship left the wharf^ were black gas pipes. The A. S. N. 
Go's, tubes were for boilers and of a different character^ and in bundles. 
Turner's were of the same description as the A. S. N. Go's., both being 
galvanised iron. This reduces it to a difference between two sets. 
The tubes of the A. S. N. Co. had distinct brand marks and labels 
plain to be seen. This may have been all perfectly tmtrucj but the 
evidence was given and the jury may have accepted it. The drayman 
came and looked for his goods and took them away, the lightermen 
came and looked for the pipes, and said that they could not find them. 
This course was exactly the same as they would have pursued under 
the custom as altered. 

The jury cannot be said to be wrong in the verdict which they 
have given in favour of the Defendant. 

WiNDEYER» J. I very much regret that I have the misfortune 
to differ from their Honors in the view which I am about to 
express ; at the same time the duty is cast upon me to form an 
independent judgment In this case the jury, in answer to the 
questions put by the Ghief Justice, returned certain answers, and it 
is now contended by the Plaintiffs that by one of these answers the 
jury have shown that their verdict, in finding for the Defendant, is 
wrong. With every desire to uphold the verdicts of juries in findings 
on matters of fact I think that it is the duty of the Gourt to see 
how the verdict was arrived at, and to form its own conclusions 
whether as a matter of law the decision of the jury was rightly 
arrived at. 
^ In this case the Plaintiffs sought to recover for the non-delivery 

of a quantity of boiler tubing under the contract contained in a 
bill of lading. The Defendants contend that there has been a 
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delivery. I cannot agree with the argument that the mere landing on A. S. K. Ck>. 

the wharf is a delivery. In support of this argument a somewhat old thumton. 

cadCj Hyde v. The Trent and Mersey Navigation Co,, has been cited ; 

but it cannot be denied that in a number of later cases the Courts 

have narrowed down this general proposition. It is sufficient to say in 

regard to that case that it does not establish the general proposition 

for which it has been quoted^ but only goes the length of deciding 

that shipmasters are not bound to carry goods on land. The plea 

itself in this case^ by setting out other matters besides the mere 

placing of the goods on the wharf, shews how the general proposition 

has been modified by the Courts from time to time. 

Of course the object of delivery is to enable the person receiving 
the goods to have control over them; delivery implies acceptance. 
To say that a shipmaster delivers goods by simply shifting them on 
to a wharf is to me a proposition so startling that I cannot accede to 
it. Logically the Defendants must go the length of arguing that 
the same course would amount to a delivery with regard to a box of 
jewellery. 

The Defendant says that the allegation at the end of the second 
plea is merely formal, and means that the Defendant had nothing to 
do with the taking away of the goods. On the other hand the 
Plaintiffs say that it is substantial, and implies a substantial 
obligation on the Defendant. It is to be regretted, in the absence 
of the Chief Justice, that we are not in a position to know exactly 
what took place at the trial. It is said that we ought not to 
disturb the verdict because the question of proper care was not 
raised at the trial. But it appears to me that the question was 
raised by Mr. Butler's speech in reply, and from the character 
of the charge of the Chief Justice it appears to me that his Honor 
did in the course of his summing up put this matter to the jury as a 
necessary ingredient. It comes to this then, that though counsel took 
the point and though a Judge who saw the whole bearings of the case 
pat a view of the case which it was proper to bring before the jury, 
we are to say, because no evidence was taken upon the express point, 
that it was not really contested at the trial. Now, what have 
the jury found ? Upon this matter being most properly brought 
before them — ^upon the Defendant's second plea — they have found 
that one of the matters that the Defendant was bound to make out 
to excuse himself has not been made out. Is that consistent with a 
general verdict for the Defendant f I think not. Our duty is to 
apply the law to the facts which the jury find. I think we ought 
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A. S. N. Co. rather to find that the jury are wrong than to go oat of our way to 

Thusbton. <^>sume that the jury have found somethings which yet would not 

justify their verdict. Although the Plaintiffs may not have been 

ready to accept^ yet the Defendant's plea is not made out unless the 

jury also find that the shipmaster has discharged his duty. 

It is said here that there was no failure on the part of the ship- 
master to discharge his duty at the time when he was bound to take 
care of the goods^ but that there was at a subsequent time. I 
cannot see how this really affects the question. The judgment of 
the Privy Council in The cargo ex Argos appears to me clearly to 
establish the duty of the master to take care of the cargo tiU 
delivered^ and I cannot see how the distinction as to the obligation 
ceasing at a certain time can be raised. It appears to me that the 
obligation remains until the goods are delivered. But it is said why 
should a burden be thrown upon the shipmaster by the default of the 
consignee 7 The burden is thrown upon him because the law throws 
it upon him. It is quite clear from that case that there is sn 
obligation to take care of goods ; and there could not be a stronger 
ease than the present. Though it was shewn that the consignee did 
all he could to get hold of his goods^ and though his anxiety to get 
them was not denied, we are asked to conclude that the jury must 
have found that he was not ready and willing to accept delivery^ 
because it is said that he was not always at the ship's side ready to 
take them when they came up. If asked to say where the jury have 
gone wrongs I should think that it was in finding a. general verdict 
for the Defendant. As, in my opinion, the law is that a shipmaster 
is not at liberty to leave goods naked and exposed on the wharf, it 
appears to me that the latter part of the plea is essential. In two 
cases cited this part of the plea is to be found. 

It appears to me that the special finding of the jury is material to 
the issues and inconsistent with the general conclusion to which they 
came, and that there ought to be a new trial. 

Rule discharged with costs. 

Attorneys for the Plaintiffs — Daintrey and Chapman. 
Attorneys for the Defendant — Lyons, Creagh and Williams. 
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THE QUEEN v. ALCORN, December \% 

FaUe Pretences — Larceny — 7 and 8 Oeo, /F., c. 29, *. 53. 

The Defendant presented a cheque for £1 to be cashed. The bank clerk, 
mistakixig the figure 1 for 7, gave the Defendant £6 19s., deducting Is. for 
collection. The Defendant was charged with falsely pretending that a certain 
piece of paper was a good, <&c., warrant and order, and was of the value of £7, 
and of obtaining £6 19s. by such false pretence. The Defendant was convicted. 

Held, that there was no evidence of the false pretence charged. 

Held, also, that under the 7 th and 8th Geo. IV., c. 29, s. 63, it is not sufficient 
to prove a larceny, unless the false pretence laid in the information is also proved 
as laid. 

This was a special case stated for the opinion of the Court under 
the Act 13 Vic, No, 8, by Alfred M'f arland, Esq., Chairman of 
Quarter Sessions. 

The Prisoner was tried at the Wollongong Quarter Sessions on the 
23rd of October last on a charge of falsely pretending that a certain 
piece of paper was a good, valid, and available warrant and order for 
the payment, and was of the value of £7, and by means of such false 
pretence unlawfully obtaining the sum of £6 19s., with intent to 
defraud. 

The evidence shewed that before the 15th of October last the 
prisoner was lawfully in possession of a good and valid cheque for £\, 
drawn by one Robert Martin upon the Broughton Creek branch of 
the English, Scottish, and Australian Chartered Bank in favor of 
"M. Farahar,'* and that the words "One pound sterling*' were 
legibly written in the body of this cheque, but that the marginal 
figure 1 was undesignedly made to resemble the figure 7. On the 
15th of October the Prisoner pres^ted this cheque over the counter 
in the ordinary way to the accountant of the Kiama branch of 
the City Bank, to be cashed. The accountant, looking only at the 
marginal figures, mistook the figure 1 for the figure 7, and believing 
it to be a iE7 cheque, he counted out for the Prisoner and pushed 
towards him without remark six £1 notes and 19s. silver, reserving 
Is. for " collection'^ from the Broughton Creek Bank. The Prisoner 
took the notes and silver and left the Bank. It also appeared that 
the Prisoner knew when he cashed this cheque that it was only a 
cheque for £1, and that he appropriated the amount so obtained. 
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Rw>. The learned Chairman told the jury that if they believed upon tk 

entire case that the Prisoner did know that the cheque was in truth a 
£1 cheque only when he presented it to the City Bank ofiScer^ yet 
tendered it as a £7 cheque and procured for it from him £6 198.— 
the property of that Bank — ^and that the accountant gave him that 
sum believing that the cheque was a £7 cheque accordingly, then 
the indictment was^ in his opinion, sustained in law, and the 
Prisoner should be convicted under it ; but if the jury were not 
satisfied of all these essentials he ought to be acquitted. The 
learned Chairman also told the jury that it was not necessary to the 
establishment of the false pretence charged by the indictment that 
the Prisoner should have stated in words that the cheque was a £7 
cheque, if, by his acts or conduct at the time of presenting it to be 
cashed, taken in connection with the appearance of the cheque itaelf, 
he represented it as a £7 cheque. 

At the dose of the summing up the counsel for the Prisoner asked 
him, firstly, to tell the jury that if they believed the Prisoner at the 
time of his presenting it knew the cheque was a £1 cheque only, yet 
presented it toithmU any expectation o/receivinff more than £lfor it, 
the charge of obtaining money by false pretences was not made out, 
though as a matter of fact he received £6 19s. upon it and appropri. 
ated the amount; and secondly, that, on the facts disclosed in 
evidence, no case of obtaining money on false pretences within the 
meaning of the 7th and 8th Geo. 4, c. 29 s. 53, and 16 Vic , No. 18, 
sec. 8, had been made out. The learned Chairman, conceiving that 
there was ample evidence to go to the jury of a contrary state of 
things, declined so to tell the jury. 

The Prisoner was convicted and sentenced to two years' imprison- 
ment. 

The question for the consideration of the Court was whether the 
learned Chairman was wrong in declining to put the case to the jury 
in the terms contended for by the counsel for the Prisoner, and if so, 
whether the Prisoner was entitled to be discharged on that account, 
having regard to what the learned Chairman told the jury. Secondly, 
whether he was wrong in refusing to tell the jury that there was no 
evidence of the false pretence charged. 

0' Moray for the Prisoner, was stopped by the Court, who were 
clearly of opinion that there was no evidence to go to the jury of the 
false pretence charged. 
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Rogers, for the Crown, cited 7 and 8 Geo. IV., c. 29, 8. 58 (1). 
All that we have to shew is that the facts proved amount to larceny. 
This Act was intended to do away with the subtle distinctions between 
false pretences and larceny. If the facts shew that the Prisoner got 
this money under such circumstances as to amount to larceny, he was 
not entitled to be acquitted of the misdemeanor. [Faucett J. Does 
the evidence shew a case of larceny ?] On that point Reg. v. 
Middleton (2) is conclusive. [Manning J. The Act does not say 
that he can be found guilty of the larceny, but that '' he shall not by 
reason thereof be entitled to be acquitted of such misdemeanor.^' I 
think that the misdemeanor charged must be proved, though there 
may be further facts proved that make a case of larceny. This Act 
was passed to prevent the merger of the misdemeanor in the felony.] 
[Faucett J. It does not appear that the Judge ever left the case 
to the jury as one of larceny. The only point on the special case is 
that there is ho evidence of the false pretences charged.] The facts 
that constitute the larceny must have been found by the jury. 

Sir George Innes, as amicus curia, called the attention of the Court 
to the following passage in Rosco^s Criminal Evidence (3) : '' If the 
facts proved amount to larceny, still the false pretences must be 
proved as laid, for it is the misdemeanor which is charged, and which 
he must be proved to have committed.'' For that proposition is cited 
Reg. V. Bulmer (4). See also Reg. v. Stott (5). 

Faucett J. I am of opinion that this conviction cannot stand. 
The Prisoner was charged with falsely pretending that a cheque for 
£1 was a cheque for £7, and with obtaining the amount of £6 19s. 
by such false pretence. There is no doubt of the genuineness of the 
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(1) 7 & 8 Geo. rv., c. 29, a. 53. 

And whereas a failure of justice 
frequently arises from the subtle dis- 
tinction between larceny and fraud, for 
remedy thereof be it enacted, That if 
any person shall, by any false pretence, 
obtain from any other person any 
chattel, money, or valuable security, 
<with intent to cheat or defraud any 
person of the same, every such offender 
shall be guilty of a misdemeanor, and 
being convicted thereof, shall be liable, 
at the discretion of the Ck>urt, to be 
transported beyond the seas for the 
term of seven years, or to suffer such 
other punishment, by fine, or imprison- 
ment, or by both, as the Court shall 

D 4 



award : Provided always, that if upon 
the trial of any person, indicted for 
such misdemeanor, it shall be proved 
that he obtained the money in question 
in any such manner as to amount in law 
to larceny, he shall not by reason 
thereof be entitled to be acquitted 
of such misdemeanor, and no such 
indictment shall be removeable by 
certiorari ; and no person tried for such 
misdemeanor shall be liable to be 
afterwards prosecuted for larceny upon 
the same facts. 

(2) L. R. 2 C. C. R., 38. 

(3) p. 478 ; 8th ed. 

(4) L. & G. 482. 

(5) 3 0. & K. 206. 
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Rbo. obeqae for £1. The wmrds " One pound sterting'' were intelligibly 
AsjooBx, ^^^^^ ^ ^^® ^y ^^ ^® cheque, but the side stroke of the figure 1 
resembles the top of the figure 7. The Prisoner simply presented 
the cheque to be cashed. If he had pretended by his words, or by 
his sots and conduct, that the cheque was for £7, the case would 
have been different, but there is nothing to shew that he did not 
intend to present it as a £1 cheque. The clerk makes a mistake and 
pays the prisoner £6 19s., and because he makes that mistakei the 
Prisoner is now charged with obtaining that money by false pretenoe^ 
There is no evidence to support the conviction, and I decide the case 
on that ground, for the direction of the Judge is correct^ if there were 
any evidence to support the charge. 

We are told that this is a case of larceny, and that therefore under 
7 and 8 Geo. IV., c. 29, s. 58, this conviction should be uphdd. 
If the matter had been left to the jury in that way, I might agree with 
llr. Rojfen; at the same time, if the oases are right, there must be 
evidence of the Uke pretence as laid, although the facta amount to 
larceny. Under the law as it was before this Act was passed, the 
Prisoner was acquitted if the facts proved the higher offence, and this 
Act was passed to remedy that state of things. In this case it was 
not put to the jury as a case of larceny, and we cannot now say 
because the case amounts to larceny, without the falae jMetenoe 
charged being proved, that this conviction should stand. 

Sir W. Manmins^ J. I am of the same opinion. I think that 
the direction of the judge was clearly right, if there was any evidenee 
of the false pretence charged. The evidence of fidse pretences may 
show a state of fiicts amounting to a felony, and I think that this Act 
was passed to prevent the law of merger from applying. The Act 
does not say that when the case amounts to a larceny the jury shall 
convict of larceny, but ^ if it shall be proved that he obtained the 
property in question in any such manner as to amoimt in law to 
larceny he shall not by reason thereof be entitled to be acquitted of 
such misdemeanor/' I think, therefore, that this conviction must be 
quashed, as tb^te is no evidence of the false pretence ehaiged. 

Cofwiction quoihed, Priioner to be Ssckdoyed. 
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Ex FAKTB SPARES. 

Contempt — AppUecUion to dissolve attachment — Insolvency, 

Upon an Application to dissolve an attachment for non-payment of costs and to 
release the Applicant from custody on the ground that he had sequestrated his 
estate, it appeared that the Applicant had been ordered to pay the costs of an 
nnsnocessful motion for a prohibition against a conviction for illegally using 
oertain cattle. It also appeared that he had made away with the whole of his 
property to P, a man who was working on the roads at wages of 88. a week, and 
who was supposed to have no other means. 

The application was refused. 

This was an application to dissolve a writ of attachment issued 
against the Applicant. 

The facts^ so far as they are material^ were as follows : — 

In Jane, 1878, the Applicant conditionally purchased 500 acres of 
land on Wooroowoolgen Station, the property of the Messrs. Fanning, 
situate in a cattle paddock, and comprising the usual cattle camp. 
The Applicant gave the manager of the Station notice to prevent the 
cattle running in the paddock from trespassing on his selection, and 
on the 24th of December, 1878, he impounded a number of bulls 
and obtained as damages thereon £211 16s. 8d. 

Thereupon Messrs. Fanning commenced an action against the 
Applicant for illegally impounding; and also obtained a conviction 
against him before the bench of Magistrates at Lismore for illegally 
using their cattle. On the 29th of August, a rule nisi for a 
prohibition against the above conviction came on for argument. 
This application was dismissed with costs (1). An attachment 
afterwards issued for non-payment of the costs, and the Applicant was 
arrested and lodged in Darlinghurst Oaol. 

The Applicant now moved that this writ of attachment should be 
dissolved on the grounds that he was unable to pay the sum so due 
for costs, and that since his arrest his estate had been sequestrated 
as insolvent. 

It appeared from the sworn statement of the Applicant that on the 
2nd of January, 1879, he had mortgaged his selection to one 
Petersen, who was a labourer on the roads, earning 8s. per day, to 
secure a previous loan to the Applicant of £250, of which sum iSlOO 

(1) Ante p. 218. 
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Ex PARTS was advanced in notes at one time^ and that he afterwards sold to 
Sparks. Petersen his equity of redemption in the selection. 

Pif cairn, for the Applicant^ referred to the 80th and 82nd sections 
of 5 Vic, No. 17. Directly the protection of the Insolvent Court is 
granted all other proceedings are stayed, and this Court is relieved 
from going into the bona fidei of the Applicant's transactions. The 
Chief Commissioner has full power to send this man down for trial 
for fraudulent insolvency, and if this Court undertakes this enquiry 
there will be a conflict of orders : King v. Edwards (2). The 
question is whether the Applicant is not now virtually imprisoned for 
the non-payment of a debt. There is nothing to shew that Sparks 
has in any way acted in a dishonest manner; it appears that he 
borrowed from Petersen to take up the selection. [Sir W. Manning, J. 
You have to make it clear to our minds that this man is really 
insolvent] . We cannot shew bona fides except by doing what we have 
done. The power of imprisoning for contempt ought not to be 
extended and should be leniently exercised. 

Barley, Q.C, for the Respondent, was not called upon. 

Faucett, J. So far as I am concerned, I am always disposed to 
look upon proceedings of this kind with great caution and care. We 
see the process of attachment generally carried out with respect 
to an attorney's bill of costs. An attorney gets an order for the 
payment of his' costs, and if the person against whom the order 
is granted does not pay, he is attached for contempt. I have 
often said that in that case the person in contempt should be 
discharged if he becomes insolvent. I expressed an opinion a 
short time ago that where a person under these circumstances 
filed his schedule the Judges would direct his discharge, not as 
a matter of right, but seeing the inutility of keeping a man 
imprisoned until he performs something that he is unable to do. 
But it is a different thing where the whole case is tainted with fraud. 
In this case the Applicant first takes up a selection on a run. The 
probability is that the owners felt annoyed (and with reason), as this 
very selection was the usual abode of a number of their stud bulls; 
and although the Applicant did give notice to the overseer to remove 
these bulls, yet, because they did not go away, he impounded a number 
of them and received £211 as poundage fees. The bulls could not 
have done him that amount of injury ; he says that they damaged 
his dam and destroyed his water, but it is impossible that he could 

(2) B <ft C. 653. 
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have suffered to such a large extent. Having got this money and Ex parte 
finding that the owners were bringing an action to recover it^ and 
being convicted of illegally using certain of their cattle^ he tries to 
set aside the conviction and does not succeed. Instead of paying the 
costs so incurred^ he anticipates the failure of his application and 
mortgages his property for «d?250. When he finds that his appli- 
cation has been dismissed^ he then sells his equity of redemption, and 
to whom does he sell his property ? To a man working for 8s. a 
day under him as a sub-contractor. I confess I do not believe his 
story. It is quite possible that these men have large sums of money 
tied upon them as described by the Applicant^ but it is improbable. 
Under these circumstances I am not prepared to assist the Applicant 
in these proceedings. 

Sib W. Manning, J. It appears to me that the evidence is so 
strong against this man that I concur in the decision of His 
Honor. I quite agree that if this had been a case of simple debt^ he 
ought to be discharged from custody, but not if a substantial 
contempt is shewn. I think the case is so strong against this man 
that it is not sufficient for him to come into Court and swear himself 
out of it. The circumstances of this case are not such as to induce 
one to believe that he was honest in selecting as he did, and then 
asking the lessees to remove 400 bulls from their paddock, and then, 
because he says these bulls injxired his dams, impounding a number 
of them, and obtaining £211, which sum then disappears mys- 
teriously ; and then about the same time this mysterious mortgage is 
effected. The whole thing looks like a fraud upon the Court, and, in 
my opinion, amounts to a substantial contempt. The evidence is so 
strong against him that his mere expurgation is not enough to clear 
him. 

Application dismiised with costs. 

Attorney for Applicant — Norrie, by Ryan, 
Attorney for Respondent — AUingham, by Cope. 
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November 28. GOURLAY v. LINDSAY— MARGARET LINDSAY Clamant. 



Married Woman— JliarrUd Women's Property Act (42 Vic.^ No. \\)— Inter- 

pkader — Equitable Bight, 

An interpleader issae was directed to determine whether the goods seised were 
the property of one M. L., the wife of the Defendant, and M. L. was made the 
Claimant. It appeared at the trial before a District Court Jadge that tiie 
property was the subject of a settlement made by the Defendant in the action in 
favour of his wife, M. L., or was acquired by M. L. out of her savings from a 
business carried on by her in her own name with moneys derived from the 
settlement. It was urged that being a married woman, M. L. could not succeed 
in the issue, and also that her trustee named in the settlement was the proper 
party to have sued. The District Court Judge held that the Cbimant was 
entitled to a verdict. 

Upon motion for a rule nisi for a new trial hdd that the District Court Judge 
was right. 

Duncan v. Cashin, L. R. 10 C. P. 5, followed. 

In the above action an interpleader issue was directed in August 
last by Windeyer^ J.^ in the following terms :— '' Margaret Lindsay 
affirms and John Russell Gourlay denies that certain goods and 
chattels on or about the 81st day of July^ 1879^ seized in execution 
by the Sheriff of New South Wales^ Sec, and claimed by the said 
Margaret Lindsay by a notice in writing under her hand, dated, &c., 
were, or some part thereof was, at the time of the delivery of the writ 
to the said Sheriff, the property of the said Margaret Lindsay as 
against the said John Russell Goarlay, ftc.'' At the same time it was 
ordered that the issue should be tried in the District Court at 
Newcastle. The case accordingly came on for trial, and Dowling, 
D.C.J., who presided, gave a verdict for the Claimant. At the trial 
the following evidence was given : — 

Alexander Lindsay : The Claimant is my wife : I married in 1860. 
At the time I made a settlement on my wife I could pay everybody 
in full, and had something to spare. On the 2nd of January, 1869, 
I made a voluntary settlement of freehold property, and assigned a 

mortgage debt of i!500 My wife carried on 

business on her own account at the Junction and in her own name, 

and has done so for the past seven years I never 

handled any property belonging to her. 
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Margaret Lindsay : I keep a store at the JuDction. In 1869 Qovrlat 
my husband executed a settlement. I carried on business on my LnnMAT. 
own account. The money came from my settlement. I dealt in my 
own name and on my own account. My accounts have been mixed 
up with my husband's, and I have had them separated. I had a 
bank account in my own name at Newcastle. I had a separate 
account also at Mudgee. The Sheriff has seized my property, both 
that bought out of my income and this, the property I am now 

claiming here I bought goods up to the time of the 

seizure, and most are those which were seized. All were bought 
since March : I had not £5 worth in the house that was bought 
before March. Before the beginning of April I bought some goods. 
The rents of my property are £2 a week— sometimes more and some- 
times less [It was proposed to ask this witness 

what her husband said when he made the settlement. Upon 
objection taken, the Judge refused to admit the evidence.] 

Five witnesses proved that they had dealt with Mrs. Lindsay in 
her own name. 

By the settlement, certain property was conveyed to trustees for 
the separate use of Mrs. Lindsay and not direcUy to hen 

Sir George Itmee now moved for a rule nisi for a new trial, on the 
grounds that the verdict was against evidence and against law. 
Mrs. Lindsay was clearly not entitled under the Married Women's 
Property Act (42 Vic, No. 11). Some of the property was acquired 
before and some after the Act came into operation, and the portions 
acquired before are not distinguished by the Claimant from those 
acquired afterwards. She was bound to do so to have a verdict at 
all. Came v. Brice (1), and Tugnum v. Hopkme (2), shew that 
property purchased by a married woman with the income of or 
savings from her separate estate passes to her husband and becomes 
his absolutdy. Came v. Brice was an interpleader issue. Dunean 
V. Caehin (8), which was relied upon at the trial, is in conflict with the 
other cases. Again, in this case, the property is vested in trustees. 
Consequently they and not the wife, who has a mere equitable right, 
are the proper parties to sue. [Fa.ucett, J. By section 11 of the 

(1) 7 M. & W., 183. (3) L. R. 10, C. P. 554. 

(2) 4 M. & G., 389. 
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Married Women's Property Act (4) a married woman may maintain 
an action in her own name for the recovery of property settled to her 
separate use.] The other points we take are that the evidence clearly 
shewed that the settlement was fraudulent, as being made with the 
object of defeating and delaying creditors; and that the Judge 
wrongly excluded evidence of a statement made by the husband to 
the wife. 

Faucbtt, J. The question of the validity of the settlement was 
argued by counsel and was very fully considered by the Judge at 
the trial, and he had before him all the evidence bearing on the point. 
I can see nothing to shew that he was wrong. As to the small pomt 
which has been taken about the non-admission of evidence, I think 
the Judge was quite right, and that the evidence was not admissible. 
The statement sought to be proved was clearly a communication 
between husband and wife, and, as such, shut out by the Statute. 
The real point contested, both at the trial and now, is whether the 
property claimed belonged to Mrs. Lindsay, a married woman. It is 
contended that it is not the property of the wife because when any 
money settled to her separate use comes into her hands, it at once 
becomes the property of the husband at law. That proposition I do not 
deny, nor does Duncan v. Cashin touch it ; that case only shews that 
on the trial of an interpleader equitable considerations are entertained. 
It decides that the Sheriff cannot seize property belonging in Equity 
to some person other than the judgment debtor. It can make no 
possible difference in this case whether the settlement was antenuptial 
or postnuptial, for the Judge decided that the settlement, though 
postnuptial, was valid. We see that the equitable interest of the 
wife is regarded at law in questions of interpleader. So that even 
without the 11th section of the Married Women's Property Act the 
Court, en the principle of Duncan v. Cashin, would protect the 
equitable interest of a married woman. But section 11 goes very 
far. It is not confined like the corresponding section of the English 



(4) 42 Vic, No. 11, 8. 11 :— A married 
woman may maintain an action in her 
own name for the recovery of any 
wages, earnings, money, and property 
by this Act declared to be or claimed 
thereunder as her separate property, or 
of any property belonging to her before 
marriage, and which her husband shall 
by any writing under his hand have 
agreed with her shall belong to her after 
marriage and her separate property, 



which property is hereby declared to 
be her separate property, or of any 
property settled to her separate use; 
and she shall have in her own name 
the same remedies, civil and criminal, 
against all persons whomsoever for the 
protection and security of such wages, 
earnings, money, and property . . . 
as if such wages .... belonged 
to her as an unmarried woman, &c. 
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Act to property acquired under the Act or to property made separate 
estate by the Act^ but adds the words " and any property settled to 
her separate use/' That section is evidently intended to give her the 
right to sue in her own name for the recovery of her separate property, 
and whether there are trustees or not can make no difference. I 
think the lule should be refused. 

Sir W. Manning, J. I am of the same opinion. 

WiNDBYBE, J. I concur. 

Rule rtfiued. 



GOURLAY 
V. 

Lindsay. 



Attorneys for the Plaintiff — Want^ Johnstm and Want. 



THE QUEEN v. JAMES O'BRIEN and PATRICK SMITH. 



Nofmnber 28. 



Criminal Law — Common Design — Statement qf one Priaoner — Bvidenee. 



Where the only evidence against a Prisoner charged jointly with another with 
killing a horse, besides the statement of the other Prisoner, was that he had been 
in company with the other Prisoner on the same night as the occurrence, that 
there was bad feeling between his family and the Prosecutor, and that tracks of 
an unshod horse (it being admitted that the Priaoner used to ride a horse without 
shoes) were discovered alongside the tracks of the horse killed and the horse of 
the other Prisoner, and an axe with which the horse was killed was taken from 
the woodheap of the Prisoner's uncle : held that there was evidence on which the 
jury was justified in convicting the Prisoner. 

Case reserved for the opinion of the Judges of the Supreme Court 
under the Act 18 Vic., No. 8. 

These prisoners were tried before me at the last Goulburn Circuit 
Court on a charge of maliciously killing a horse, the property of one 
Charles Lane. 

The Prosecutor resided at Gablen, where the Prisoner Smith with 
bis uncle also resided; the farms of the Prosecutor and Smith's 
uncle being only separated from each other by a road. 

Previous to the killing of the horse it appeared that there had 
been mutual impoundings between the Prosecutor and Smith's uncle, 
the Prosecutor having impounded a bull of Smith's on the 26th May. 
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Rbq. On the morning of the 14ih June a hone which the Prosecutor 

0*Brixn and ^^^ bought of the Prisoner O^Brien, and for which he had paid £20^ 
Smith. and which had been left aidelined in Lane's Paddock^ was found 
missing. On search being made it appeared that a rail of Lane's 
fence had been taken down, and at this spot the tracks of three 
horses were discovered, one, the track of a heavy draught horse, with 
cocked shoes, the other tracks being those of a shod and an unshod 
horse. 

These tracks were followed by the police for a distance of seven 
miles, the impression of the word '' Monkley " left by the shoes of 
the shod horse being distinctly visible on the soft ground along the 
trail, till they came to a spot amongst some ranges about a quarter 
of a mile at the back of the Prisoner O'Brien's house, where Lane's 
horse, with the cocked shoes, was found in a dying state, with its 
skull broken in as if by some blunt instrument. 

From this spot the tracks of a shod, and of an unshod horse, led 
towards O'Brien's to a log within 800 yards of O'Brien's house, 
where an American axe and a halter, both covered with blood, were 
found. The tracks of the two horses there separated ; the track of 
the shod horse went right to O'Brien's stables, where a horse was 
found bearing the brand '' Monkley " on its shoes. The tracks of 
the unshod horse led from the log along a public road to within a 
mile or a mile and a half of the Prisoner Smith's residence. 

O'Brien, though he at first denied knowing anything of the matter, 
afterwards made a statement, which he signed, to the following 
effect: — 

^'I am innocent of stealing and killing. I travelled with a- horse 
towards home. I asked him what he was going to do wiA the horse, 
and added that it was a great pity to do that with him, that it would 
be better to sell him and not to do away with him with a view of 
letting the horse go, and he says to me after, 'We will get an axe at 
your place.' I said no, and he went and got one at anoth^ plaee, a 
couple of miles before he came to my place. He took off his coat 
and put a handkerchief about the horse's eyes. While I was going 
with the horse, 1 thought I was going on the Gablen Boad straight 
home ; I asked him where I was going along, and he said, * We are 
at the Wesleyan Chapel.' The person who I refer to in the above 
statement is Patrick Smith, of Gablen, that is the man who carried 
the axe and killed Charles Lane's horse. He, Pat Smith, said he 
would make sure of one, meaning an axe, and got one at Thomaa 
Smith's, at Oablen. The above statement is voluntary on my part, 
and without being asked to make it." 
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It was further proved in evidence by the uncle of the Prisoner Rbo. 
Smithy that about midnight of the 13th of June^ the Prisoner O'Brien o'Briiin akp 
came to his place^ and that the Prisoner being eold^ he and his wife Smith. 
got up and made him some coffee. The hut contained two rooms 
only^ separated by slabs^ so that any movement could be heard in 
either room. The wife after making the coffee went to bed^ and both 
she and her husband swore that the husband came to bed about 
twenty minutes after^ and never left the house that night. The 
Prisoner Smith used to sleep in the other room^ and the uncle swore 
that when he last saw the Prisoner Smith, he was talking with 
O'Brien, and that he then heard the door close, and that he did not 
hear him more or any noise in the room after the door was shut. He 
further said that he could not have gone out of the room without his 
hearing him ; and on being pressed as to whether he was in the room 
alter the door was shut, would give no other answer than the above. 
He and his wife further swore that the next morning, at 6 o'clock, 
the Prisoner was found in his bed as usual. 

The manner in which this witness gave his evidence led me to 
believe that the Prisoner Smith was last seen by him outside the 
house vrith the Prisoner O'Brien, and that he knew he did not come 
into the house when he heard the door shut, and that he was to that 
extent a witness endeavouring to prove a false alibi. The Prisoner 
Smith admitted that he was riding an unshod horse at that time, and 
there was no evidence of anyone being in company with O'Brien 
when he was seen leaving Crook well the night before at about 10 
o'clock, to go home. It was further proved that on the night of 
the 3rd June, an American axe was taken from the wood-heap of 
Thomas Smith, another uncle of the Prisoner Smith's, and which was 
about 300 yards from the route taken by the three tracked horses, 
and about three miles distant from Smithes residence. 

At the close of the case for the Crown, I was requested by the 
counsel for the prisoners to withdraw Smith's case from the con- 
sideration of the jury. This I declined to do, and left the case to the 
jury, cautioning them against allowing their minds to be influenced 
against the Prisoner Smith by O'Brien's statement. 

Both prisoners were convicted. 

The question for the consideration of the Court, reserved at the 
request of the Prisoner's counsel, is whether I ought to have directed 
tbe jury that there was no case against Smith for them to consider. 

W. C. WlNDlYEB. 
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Rbo. Pilcher for the Prisoner Smith. It is material to the ca:se for 

0*Brixn and ^^^ Crown to shew that the Prisoner Smith left the house of his 
Smith. uncle in company with the Prisoner O'Brien. Assuming that his 
Honor was right in believing that the Prisoner Smith was last seen 
by his uncle outside the house^ and that the witness was telling a lie, 
could the jury infer in the absence of any evidence that the Prisoner 
Smith was last seen outside the house. The jury must have some 
evidence to find material facts. If the statement of O'Brien^ which 
is not evidence against Smith, be withdrawn, there is no case to go 
to the jury against Smith. [Sir W. Manning, J. It is not 
shewn that O'Brien had any motive to commit this crime ; while the 
Prisoner Smith is shewn to have had a motive.] Motive cannot go 
to the jury without other evidence. There is nothing to shew that 
Smith did leave the house with O'Brien, and there is evidence that 
he did not go out of the house. It would be extremely dangerous if 
a man could be deprived of his liberty on such evidence as this, and 
if it is held that there is evidence to go to the jury in this case, no 
Judge could ever withdraw a case from the jury for want of evidence. 

Piicaim for the Crown. The real question is not whether the 
verdict was arrived at on slender evidence, but whether there was 
any evidence to go to the jury. The Prisoner Smith admitted that 
he was riding an unshod horse^ and he was last seen in the company 
of 03rien. The presumption is, that O'Brien and Smith did leave 
the house together, and evidence should have been brought by the 
Prisoner Smith to rebut that presumption. 

Faucbtt, J. We have conferred together, and we agree that 
there was evidence to go to the jury in this case. Every case must 
depend on its own merits ; and the argument that if we decide that 
there is evidence to go to the jury in this case, no case can ever be 
withdrawn from the jury, is not entitled to any weight. 

It is quite clear that there is a strong case of suspicion against 
Smith : but if there is only a mere case of suspicion, the jury ought 
not to have convicted. 

It is also clear that the horse was killed maliciously. Now, what 
are the circumstances connecting the Prisoner Smith with the 
offence f It is admitted that the evidence is ample as against the 
Prisoner O'Brien, and it is impossible to separate the evidence 
against O'Brien from that against Smith ; and the jury were rightly 
told that the statement of O'Brien ought not to tell against the other 
Prisoner. We have it distinctly proved that the horse was taken 
from a place close to where the Prisoner Smith resided. We have it 
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also proved that three horses were traced from that place^ a distance Reg. 
of seven miles, to a place where the horse was found killed, one of 0*3^^^ ^^j^ 
these horses having cocks on its shoes, another a particular mark on Smith. 
its shoes, and the other an unshod horse. The tracks are traced 
back from that particular spot to a log near to where the Prisoner 
O^Brien lived. Next a halter and an axe are found on the tracks 
covered with blood; one of these tracks still shewing the word 
Monkley,'' the other being unshod. A horse bearing the word 
Monkley'' on its shoes is afterwards tracked to and found at 
O'Brien's house. The jury might infer from this evidence that two 
men led out the horse that was killed and that they intended to kill 
it. Next it is admitted that Smith was riding an unshod horse at 
that time. The next point is the question of motive. Motive is a 
most important, but not necessary element of this offence. It is 
very important when it is found to exist, and there is no direct 
evidence as to who committed the offence. 

It is proved that there was ill feeling between the Prisoner Smith's 
uncle and the Prosecutor — impoundings were going on between 
them, and one can easily understand that the feeling would be 
passed on to the nephew. At any rate, this motive points to one of 
the Smiths. Next, we have it from the evidence of Smith's uncle 
that O'Brien called at his house, and that the Prisoners had some 
conversation together, and that he left them talking and went to bed, 
and that after hearing the door close he heard no noise. The 
presumption is that the Prisoner Smith went out with O'Brien. If 
Mr. PUcher^B argument is worth anything, O'Brien did not go out. 
The natural inference is that both went out together, and after that 
the act was committed. Next morning Smith is found in his bed as 
nsual^ and his uncle did not hear him going to bed. Why should 
the jury not consider on evidence of that kind that the Prisoner 
Smith had gone out with O'Brien and returned late f 

This case seems to me quite different from the rape case tried at 
Yass, and referred to by Mr. Pilcher. What were the facts in that 
case ? The Prosecutrix swore at one time that she did resist, and 
afterwards said that she consented ; and, although her first evidence 
might be truoj how could the jury trust it. 

SiB W. Manning^ J. I am of the same opinion, although I 
was at first inclined to agree with Mr. PUcher. Motive is one of the 
most important elements in a case where there can be no tucri causd ; 
and where it is a question of an injury done to a brute beast, you 
uaturally look round to see who has a spite against the owner of tb 
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Bjw. beas^. Here the horae in question is taken on a particular night from 

O'Brien ahd L^i^e's paddock by removing a slip-panel, and is killed at a place 

Smith, seven miles off, two horses accompanying it, the one with the name 

of the maker on its shoes, and the other unshod. The horse is killed 

with an axe, which the jury may say was taken from the house of one 

of the Prisoner's uncles on the road. 

It is clear from the evidence that O'Brien must have come to 
Smith's residence before the horse was killed, and there is evidence 
that is certainly consistent with the idea that both Smith and 
O'Brien left the house together ; the witness Smith did not hear 
O'Brien going away, and he did not hear Smith going away, and it 
is quite consistent with his evidence that when one went both 
went away. I think that there is evidence to go to the jury 
independently of O^Brien's statement. The jury may have been a 
good deal influenced by the statement of O'Brien, but I cannot say 
that there is not sufficient evidence otherwise to go to the jury. 

WiNDBYEB, J. I left this case to the jury for the reasons given, 
and it is unnecessary for me to say anything further. 

Cofwiction customed. 
Attorney for Prisoner— Gannon by G. E. BusseU Jtmes. 



November 28. Ex paetb SMITH. 

Insolvency— Oro98 cietkms—'Sei'-off—Mtfusal to adjudkcUe^MandamuB, 

S. recovered a judgment in an action against W. for damages and costs. W. 
obtained a verdict in an action against S., whereupon S. obtained a mle nisi for a 
new trial, and W.'s costs were consequently not taxed. Afterwards S. levied a 
fi-fa under his judgment, and W. failing to point out sufficient disposable 
property, S. filed a petition in the Insolvency Court against W., on which an 
order nisi for the s^uestration of W.*s estate was granted. Afterwards the rule 
nisi for a new trial came on in the Supreme Court, and was ordered to stand over 
until the order for sequestration was decided. When the order nisi for seques- 
tration came on, the Chief Commissioner ordered the matter to stand over until 
the rule nisi for a new trial had been dealt with by the full Court 

Upon a motion for a mandamus to the Chief Commissioner to hear and 
deteormine the petition for sequestration ; held that the application was made too 
soon, and that it ought to be dismissed with costs. 

This was an application by Charles Smith (the Plaintiff in an action 
against Thomas Wilson) who had filed a petition in the Insolvency 
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Court, praying that the estate of Wilson might be sequestrated for the Ex faate 
benefit of his creditors. The present application was to make absolute '°™* 
a rule nisi for a writ of mandamus to O. H. Deffell^ Esq. Chief Com- 
missioner of Insolvent Estates, directing him to adjudicate upon and 
determine the matters in respect of which the order nisi for seques- 
tration was granted. The rule nisi for the mandamus was granted 
by Sir W. Manning, J., out of term, and was confirmed by the full 
Court on the first day of term and now came on for argument. 

It appeared from the affidavits filed that the Applicant, upon the 
21 st of April, 1879, obtained a judgment against Wilson for £270 
10s. 3d., for damages and costs in an action of trespass. About the 
same date ar.d at the same sittings of the Assize Court, at Tarn worth, 
Wilson recovered a verdict against Smith for £35 in an action of 
trespass. The costs recovered by Wilson in that action had not been 
taxed, as Smith obtained a rule nisi for a new trial. Smith issued a 
fi^fa under his judgment, and Wilson could not point out disposable 
property, and Smith filed a petition for the compulsory sequestration 
of Wilson's estate, on which petition the usual order nisi was made 
in due course. In September the rule nisi for a new trial in the action 
in which Smith was Defendant came on for hearing before the full 
Court, when, in consequence of the order nisi for sequestration having 
been made, the argument of the rule nisi was ordered to stand over 
until the Chief Commissioner had adjudicated upon the question of 
sequestration. On the 2nd of October, the petition for sequestration 
came on for hearing before the Chief Commissioner, and on the 9th 
of October the Chief Commissioner directed the matter to stand 
over until after the hearing of the rule nisi for a new trial. The 
grounds of the refusal of the Chief Commissioner to proceed at that 
time with the hearing of the petition were, that if the Supreme Court 
refused to grant a new trial in the action, Wilson would have a set 
off for his damages and costs against the judgment of Smith in the 
other action. 

C B. Stephen, in support of the rule for a mandamus. There 
has been virtually a refusal to adjudicate in this case. The Chief 
Commissioner has said that he will not decide the question of 
sequestration until this Court has dealt with the rule for a new trial 
in one of the actions. This Court has decided not to take the rule 
into consideration until the order nisi for sequestration has been 
disposed of one vray or another. The consequence is that jpatters 
are at a deadlock, and the Applicant cannot reap the fruits of his 
judgment. [Faucett, J. Will a mandamus lie to the Chief Com- 
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Ex PARTS missioncr ?] Yes ; In the insolvent estate of McGarrigle (1) decides 
Smith. ^^^ There a mandamus was granted without question. In several 
cases it has been held that the Insolvency Court is not the Supreme 
Courts and that prohibition will go to it. We say that the Chief 
Commissioner had no discretion in this matter. The petitioning 
creditor has shewn a judgment debt and an act of insolvency^ and he 
is entitled, as a matter of right, to have the order nisi for sequestra- 
tion made absolute. [Faucett, J. Is not this a quia timet appli- 
cation ? Should you not have waited until there had been an absolute 
refusal by the Chief Commissioner ?] We submit that what has 
occurred is tantamount to a refusal. 

Sir George Tnnes, for the Respondent Wilson, was not called 
upon. 

Faucett, J. Without expressing any opinion on the point 
whether the order nisi for sequestration stays all proceedings in an 
action (on which point there has as yet been no express decision of 
this Court), I think this application should be dismissed as being 
made too soon. It appears from the note of the Chief Commissioner 
and from the a£Sdavit8 which have been filed that he has merely 
postponed the hearing, and has not refused to adjudicate. If he over 
and over again postponed his decision it might amount to a refusal 
to decide, but there has only been one postponement at present. The 
probability seems to be that the Chief Commissioner will give lus 
decision on the 6th of December, and the Applicant ought at any rate 
to have waited till that day before making this motion. I think the 
application should be dismissed with costs. 

Sir W. Manning, J. I think so too. How can the Chief 
Commissioner say that a man is insolvent when he has a verdict in 
his favour which with costs may wipe out the debt of the petitioning 
creditor ? On the other hand, if Wilson owes more to his attorney 
than the verdict and costs, the Commissioner might say that he is 
insolvent. But if nothing more appeared before the Commissioner 
than that he had a verdict in his favour, which under certain circum- 
stances he might be entitled to set off against his debt, I think he 
would dismiss the petition. 

WiNDEYEB, J. I am of the same opinion. 

Rule discharged with costs. 

Attorneys for Applicant — fFant, Johnson and fVant. 
Attorney for Respondent — Hyman, by Dunn, 

(1) 1 S. C. R., N. S. 263. 
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THE QUEBN v. BUTLER. Ncvmber 2S 

False Pretences-^ VcUuekas Cheque — Criminal Law, 

Where the word *' Armidale *^ was written at the head of a cheque, hdd that in 
a {otweoution for false pretences evidence could be given to shew that a cheque 
drawn in that form would be paid only at the Armidale Branch of the Bank and 
not at the Sydney office. 

HM also that it waa incmnhent on th^ Defendant to shew that he had funds at 
any other branch of the Bank, it being shewn that there were no funds to his 
credit at the Armidale branch. 

Case stated for the opinion of the Court under the Act 18 Vic. 
No. 8 by J. S. Dowlingy Esq.^ Chairman of Quarter Sessions* The 
question for the decision of the Judges was whether the Chairman 
waa right in admitting evidence to shew that a certaiii cheque was 
drawn on the Armidale branch of the Commercial Bank^ and also 
whether the jury were rightly directed that if the Defendant had 
fiinds in any other branch it lay upon him to shew it. In his 
statement of the case the learned Chairman referred' to the case of 
Beg. V. (yCock (!)• 

Bogers, who appeared for the Crown^ was not called upon. There 

was no appearance on behalf of the Defendant. 

The cheque in question was as follows — the italics representing the 

written portions : — 

Jsrmidale. 
No. B. 631808. 

The Commercial Banking Company of Sydney, 

September 2Snd, 1879. 
Pay 1027 or bearer 

the sum of five pounds sterling. 

£5 .0:0 F. H. 8. Butler. 

The cheque was crossed — '' London Chartered Bank of Australia, 

Sydney.'* 

Faugbtt, J. I am of opinion that the conviction in this case was 
right, and that the Judge's direction was correct. Sometimes we 
find the name of the branch bank printed on the cheques ; here there 
appears to have been some ambiguity from the name having been 
written^ and the dieque without the written name having been one 
which would be paid at the head office in Sydney. I think evidence 

(I) S. M. H. September 10th, 1876. 
e5 
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Rio. was properly admitted to remove that ambiguity, and to shew that a 
BunsB. ch^u® drawn in that form would be paid at the branch at Armidale 
and not at the head office. The nert question is wheUier the Judge 
was right in saying that, it being shewn that there were no funds to 
the Defendant's credit in the branch on which the cheque was drawn, 
the onus was upon the Defendant to shew that he had funds at some 
other branch ; and I certainly think that it was not necessary to 
call a clerk from every branch of the bank to prove a negative. The 
conviction should be sustained. 

Sir W. Manning, J. I am of the same opinion. Armidale 
must be the place of payment. The evidence was that the cheque 
was drawn in Sydaey, and the insertion of '' Armidale '' could have 
no other meaning. At the same time I think it is rather to be 
regretted that the Crown did not remove any doubt that might exist 
by calling a person from Sydney to shew that the Defendant had no 
account in Sydney. I donH think there could be any pretence for 
contending that the Defendant might have intended the cheque for 
any other branch. Still the Defendant best knew in what branch 
his money was, if he had any, and could easily have procured it, and 
I think the direction to the jury was right. 

WiNDiTiB, J. I am also of opinion that the verdict must be 

sustained. 

Comrietian ^keUL 



THE QUEEN v. SCOTT ahd Oxhbbs. 
1^^^^^ |A EMeHee—Admiaskma by one Primmer-^-Correiciikm qf hU rulmg by Judge, 



Ststementi made by S., one of seyBral Prisoiieni were admitted in evidoDoe. 
They were commented upon by ooanBel for the other Prisoners in his addiesi to 
the jnxy and by the Attorney-General in his reply. Wdtdetsb, J. in the oomie 
of his summing up abo commented upon the statements and xefosed to tell the 
jnry that they were not evidence against the other Prisoners. Afterwards, on 
consideration, he advised the joiy not to allow the statements of S. to afiect their 
minds in considering the cases of the other Prisoners, and concluded his sommiag 
np with the same cantion. Under these drcomstances the conviction was nphsU. 

Thbsb Prisoners were tried before Windeyer, J., in the month of 
December, 1879, at the Central Criminal Court, for the murder of 
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Edwin Mostyn Webb Bowen. The case for the Crown was that the Rbo. 
deceased^ a police constable, was shot by one of the Prisoners whilst sooit. 
lawfdlly eadeavouring to effect their arrest for robbery under arms. 
It was proved that during the encounter, the Prisoner Scott was 
using a Snider rifle, while another of the gang was using a small 
Colt's revolver. During the trial, a witness proved that the Prisoner 
Scott said at the Coroner's inquest, ** The bullet did not come from a 
Snider rifle, but firom a small Colt's revolver.^' He said he knew 
who had fired from this small Colt's revolver. He was not an 
informer, and would not tell on the person who did. Whilst 
addressing the jury he made a similar statement. This led to an 
inquiry, by which it was shewn that the bullet that killed Bowen was 
fired from a small Colt's revolver, it was also shewn that none of the 
police or those assisting them were armed with small Colt's revolvers. 

Evidence of this statement was objected to by the counsel for the 
other Prisoners, and admitted. 

Scott, who was defending himself, in the course of a long address 
to the jury made a number of statements as to the occurrences which 
took place when Bowen was shot. The counsel for the defended 
Prisoners adopted those portions of Scott's address that told in favour 
of his clients, but he objected to the Attomey-Gteneral commenting 
on such portions as told against them. The Judge refused to prevent 
the Attomey-Gkneral firom so commenting, and told the jury that it 
was for them to say what portion of the prisoner's statement they 
believed, or whether they believed any portion of it. The Attorney* 
General ai^ed that the statement of Scott, made at the inquest, and 
afterwards repeated at the trial, pointed to the fact that one of the 
other prisoners had shot Bowen, and not one of the arresting 
constables, as contended by Scott; and the Judge afterwards 
commented upon this argument as pointing to the guilt of all the 
Prisoners, and for some hours he continued to sum up on that basis. 

Just before the adjournment, he was asked by the counsel for the 
defence to tell the jury that they must dismiss firom their minds such por- 
tions of the Prisoner Scott's address as told against the other Prisoners. 

The Judge at first declined to do this^ but after the adjournment, 
and before proceeding further with the summing up, he told the jury 
that upon reconsideration he thought it would be safer for them to do 
as the counsel for the Prisoner had desired ; and he distinctly told 
them that they must not allow any statement made by the Prisoner 
Scott, either at the inquest or before them, to influence their minds in 
considering the cases of the other Prisoners, and that they must con- 
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Beo. sider such statements only as evidence against him (Scott)^ and at the 
^Q^^ condosion of his summing up he again gave the jury the same 

caution. 

The counsel for the defended Prisoners then asked the Judge to 

reserve the question whether his directions so given were not too late. 

Sir Gearg$ Innes and E. Barton for the Prisoners cited Sturkie on 
Evidence, (1) R. v. Heame {2), R.v.Ah On (3), Toobnm v. HeaJley 
(4), Baron De Rutzen v. Farr (5). The argument appears from the 
judgment. 

Wisdom A. 6. BJid Roffers, for the Crown^ were not called upon. 

There were other points reserved, which it has not been considered 
necessary to report, as they were virtually given up. Upon the above 
point the Court gave the following judgment. 

Faitcbtt, J. The next point, and the one argued at length, seems 
to me to be a more substantial point. It is a clear rule of law that a 
statement made by one of several persons engaged in carrying oat a 
common object is evidence against all the others; but when that 
common object is over and they are not so engaged, then the 
statement of that one is evidence only against him who made it. 

It is clear that the statements made by Scott before the Magistrates 
and afterwards at the trial, ought not to have been admitted as against 
the other Prisoners. In this case no caution was given to the juiy 
to disregard the evidence as against the other Prisoners; this 
evidence went to the jury, and was commented on by the counsel for 
the defended Prisoners, as being evidence for them so £Eur as it was in 
their favour, and the Attorney-General commented on the evidence as 
affecting these Prisoners. It is very hard to prevent counsel for 
Prisoners from commenting on statements that are for the benefit of 
their clients, but if they are injurious they will ask the jury to 
disregard them. 

In this case it appears to me that it would have been very difficult 
for counsel to confine themselves to the case without referring to the 
statements of Scott. The statement at the inquest led to various 
examinations, one of which was whether the bullet that killed Bowen 
came from a Snider rifle or from a' small Colt's revolver, which was 
clearly evidence against all the Prisoners. It was for the Crown to 
shew that the buUet came from a particular pistol, and that evidence 

(1) Vol. IL, p. 40. (4) 2. C. & p. 167. 

(2) 4. C. & P. 64. (5) 4. A. ft E. 5S. 

(3) S. M. H. Dec. 4th, 1875. 
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was properly admitted against all. It is very difficult to comment on tUo. 
the e£Fect of a statement, as distinct from the statement itself. The gcorr. 
Judge seems to have followed the course adopted by counsel, and 
seems to have been under the impression that this evidence was 
admissible against aU the Prisoners, but being doubtful, he consulted 
a colleague, and then he tells the jury to leave out all consideration 
of the statements of Scott as affecting the other Prisoners ; he does so 
at the commencement of the last two hours of his summing up, and 
again at the end of it ; and we are now called upon to say, that, 
because the Judge was wrong in the first instance, but afterwards 
corrected himself, the conviction should be quashed. The Judge 
must be at liberty to correct himself at any time during the trial. It 
is very common in civil trials for the Judge to recall the jury and tell 
them that he has made a mistake, and he tells them that they are to 
take the law as he now gives it to them. In all the cases cited the 
Judge continued in his wrong direction to the end, but no case has 
been cited to shew that where the Judge has corrected his wrong 
ruling, a new trial has been granted. We are told that in civil cases, 
where the direction of the Judge is calculated to mislead, a new 
trial ought to be granted, but I cannot see that in this case the 
direction of the Judge, as a whole, was calculated to mislead ; on the 
contrary, one would suppose, in the natural course of events, that 
the latter direction would go to the jury with more weight. 

For these reasons I am of opinion that this is no ground for quash- 
ing the conviction. 

Manning, J. Upon the point as to the statements of the Prisoner 
Scott ; there is no doubt, that where more than one Prisoner is on 
trial, and where they choose to make separate defences, a very great 
difficulty often arises. I have no doubt that a Judge, where it was 
pointed out to him that the Prisoners could not be fairly tried 
together, could refuse to try them together ; but there is no such point 
here. 

There is no question that the evidence objected to in this case was 
rightly received and rightly retained to the end of the trial. It may 
have been a misfortune that it affected the other Prisoners but it could 
not be helped. The law requires that a man^s own statements should 
be admissible against himself; all that can be done is to warn the 
jury not to consider the statement of one Prisoner as affecting the 
others. In this case Scott makes some statement that the bullet did 
not come from the rifle that he was using ; the answer is evidence 
as against Scott. True enough (it may be said against him) this 
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Bm. ballet is not from your rifle, but we will shew that it comes from 
Qf^^ a weapon fired by one of your party; and it may often be a question 
as to how far the counsel for the Prisoners, for the prosecution or 
the Judges are justified in commenting on such statements. 

Some of the directions given by His Honor to the jury in this case 
appear to me to be incompatible with the rule that the statements of 
one man ought not to go to the jury as evidence against another man. 
The distinction is, that what is done or said in prosecution of a 
conspiracy is evidence against all engaged in it, but it is different 
when the conspiracy is over. It is no disparagement to say that His 
Honor went too far at the time, but afterwards corrected himself. 
In the course of a criminal trial, the Judge may not see a line of 
thought correctly throughout, and when counsel calls his attention to 
some error that he has made, he may correct it. A Judge that did 
not listen to reason would not be fit for the position. Who ever heard 
of a judgment being reversed when the Judge, even at the last moment, 
corrected his ruling? I can understand that in civil cases where 
there was anything to mislead the jury, the Court would grant a new 
trial. Sir Oeorge Itmes has found cases where a new trial was 
granted because the verdict was based upon error; but I do not 
think that he would ever find a case deciding that where a Judge 
corrected his ruling, even at the last moment, his judgment has been 
reversed, much less where the Judge corrected his ruling in the middle 
of his summing up. I therefore think that upon these grounds 
it is not competent for us to interfere with this verdict. 

WiNDBYBR, J., after minutely stating the facts as they occurred 
at the trial, concurred with the judgment of the Court. 

Canviciian nutamed. 
Attorney for the Prisoners— /t. J3. Smith, 
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JACKSON V. CROFT. Novemhfr 7&. 

Dog Acts (6 Wm, 4 No, 4, and 39 Vie, No. SJ^LiabiiUy of keeper o/dog—ScierUer. 

In an action for damages for the worrjring of PlamtifiTs aheep by dogs kept on 
ihe BefendanVa premises, it was proved that the Defendant was not the owner of 
the dogs, bat that <»ie belonged to his brother and had been lent to him as a 
watoh-dog and the other was the property of one of the Defendant's men. The 
District Court Judge held that the case was goremed by the 10th section of the Act 
6, Wm. IV, No. 4, and the 9th section of the Act 39 Vic, No. 6, and that the 
Defendant was liable. 

If eld, on appeal, that the Judge was right. 

Appeal firom a judgment of Forbes D. C. J. The following were 
the faets stated in the case on appeal : — 

" This is an action brought by the Plaintiff against the Defendant^ 
for that the Defendant kept certain dogs of a fierce and mischievous 
nature^ which said dogs trespassed upon the Plaintiff's land and 
worried and damaged the Plaintiff's sheep^ and hunted some about ; 
whereby many of the sheep died and were lost to the Plaintiff^ and 
others of the sheep were torn and deteriorated in value, and some 
became dispersed and lost. A second count claimed damages for loss 
of the use of a paddock in which the sheep were running. dSlOO 
damages were claimed. The facts, as proved by the Defendant at 
the hearing, were that he kept a dog belonging to his brother on his 
the Defendant's premises, which dog had been lent to him merely for 
the purpose of protecting his house and chattels during his absence 
at any time. Besides this dog there was another dog at the 
Defendant's house which the Defendant admitted had been there 
acme short time, and which belonged to one of the Defendant's men. 
The Plaintiff and his witnesses only proved that his sheep were run 
once by these dogs. The whole number of sheep which died from 
being worried or were found dead or bitten by dogs were, as far as 
Plaintiff and his witnesses could say, about forty or fifty, valued by 
Plaintiff at ten shillings a head. His Honor decided that the 
Defendant was liable for the damage done by his servant's dog 
because the provisions of the Act 6 Wm. IV, No. 4, as to the 
keeper of a dog being liable for damage done by it, apply not only 
to proceedings, whether criminal or civil, under the Act and the 
Amending Act (39 Vic, No. 6), but also to all proceedings outside 
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the Act. His Honor also decided that^ nnder the 9th section of the 
Dog Act Amendment Act of 1875, the keeper of a dog, not bdng 
the owner, is liable as owner. His Honor gave judgment for the 
Plaintiff on the first claim in the plaint, for the worrying of the 
sheep, jE26 damages and costs, and witnesses' expenses. 

" The questions for the decision of the Supreme Court are : — 

"1. Do the provisions of the Act 6 Wm. IV., No. 4, as to the 
keeper of a dog being liable for damage done by it, apply not only to 
proceedings, whether criminal or civil, under the Act, but also to all 
proceedings and suits outside the Act, and consequently whether it is 
necessary to state or prove that the Defendant had knowledge of the 
dog's previous mischievous propensity ? 

'^ 2. Under the 9th section of the Dog Act Amendment Act of 1875 
does the word ''owner'' include a person on whose premises a dog 
is ordinarily kept, whether such dog belong to his servant or any 
other person ?" 

To the case the Judge appended the following note :— '' This ease 
having been settled by the Plaintiff's and Defendant's advocates, I 
suppose I am bound to sign it, and therefore have done so. My 
decision however was that Defendant was liable for injury done by 
a dog which he had borrowed from a friend and was keeping for the 
purpose of a watch dog for his house and premises; and that the 
9th section of the 89 Vic, No. 6, made it unnecessary for the 
Plaintiff seeking damages to shew a previous mischievous propensity 
in such dog, or the owner's (in this case the keeper's) knowledge of 
it. I also thought upon the evidence that the Defendant was 
similarly liable for the damage done by the other dog." 

Dami in support of the appeal. The question for the Coort 
turns on the construction of the Acts 6, Wm. lY, No. 4, s. 10 (1), 
and 39 Vic, No. 6, s. 9 (2j. In both the Acts the words ''owner" 

(1) 6 Wm. IV, No. 4, b. 10:— In any 
proseontion under this Act, every dog 
shaU be taken to be kept by the person 
who shall be in the actual occupation 
of the house or premises upon which 
such dog shall be found, unless reason- 
able proof to the contrary shall be 
adduced by the Defendant ; and the 
person by whom any such dog shall be 
ordinarily kept, shall be liable to th6 
several provisions of this Act, as the 
keeper of such dog, whether kept for 
his own use or that of aQother. Pro- 
vided that> with respect to any dog 



kept or used by a servant^ the 

shall be deemed to be kept by his 

master or employer for the time being. 

(2) 39 Vic., No. 6» s. 9 : — The 

owner of every dog shall be liaMe in 

damages for injury done to any persoDi 

property or animal by his dog ; and it 

shaU not be neceasaiy for the party 

seeking such damages to shew a 

previous mischievous propenaity in such 

dog, or the owner's knowledge of such 

previous propensity, or that the injuiy 

was attributable to nei^ect on the part 

of such owner. 
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and '' keeper '^ are used. We contend that it is only in the case of Jaokson 
the owner that it is unnecessary to prove a scienter , and farther that oroft. 
the Defendant in this case is not even the keeper of the dog. The 
10th section of the original Dog Act only extends to proceedings 
under that Act and has no application to an action for damages. 
The object of the Act is to provide for efficient registration^ and the 
register is intended to shew who is the owner. He is the only 
person liable to an action for damages unless knowledge is shewn. 

Sinqtsan for the Respondent was not called upon. 

Pbr Cubiah (3). The District Court Judge was right. 

Appeal dismissed with costs. 



CAFE V. MORRISON. 

Crown Lands AcU^NegcOhing exc^ions in iSS Vie., No, 1, a. IS^Stridence — 

Fotfeiiurt. 

It is not necesflaiy for a conditional purchaser in proving his title under the 
Crown Lands Alienation Act to negative the exceptions in the 13th section. 

ImproYements to bar selection must be of the value of £1 per acre. 

What is the proper measure of the value of improYements, considered. 

Plaintiff put in evidence a document called a " refund voucher," shewing that 
money paid to the Crown for a selection afterwards withdrawn or declared void 
was refunded. 

Held, that the jury were not bound to find that the land had been duly forfeited. 

Motion to make absolute a rule nisi for a new trial granted on 
the 26th of November last upon the following grounds : — 1. That 
the Plaintiff was^ under the circumstances, bound to prove that the 
land was Crown land open for conditional sale, and for that purpose 
should have negatived the several exceptions contained in the 13th 
section of the Grown Lands Alienation Act of 1861 ; 2. That, it 
having been proved by the Plaintiff that there were improvements ou 
the land on the 20th of April, 1871, such land was not open for 
conditional purchase ; 3. That on the assumption that in this case 
the value of the improvements was a matter for the consideration of 
the jury, his Honor should have directed the jury that the question 
for them was how much the land was improved in value by the 

(3) Sib W. Maniong, J., and WiNinTKR, J. 
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Cawm expenditure of the Defendant, and not what was the cost or worth of 
MoRRuoN. ^^^ improyements ; 4. That, assuming the conditional purchase of 
the Plaintiff to have been in the first instance valid, there was evidence 
adduced by the Plaintiff which proved that the land had subsequently 
reverted to the Crown, and was liable to be sold by auction, and that 
the Defendant had afterwards conditionally purchased the said land. 
The evidence aUuded to in the last ground as adduced by the 
Plaintiff consisted of (among other documents) a refund voucher 
relating to the land in question, and in the following form : — 

CONDITIONAL PURCHASR— REVENUE REFUNDED. 

Nbw South Wales. 

Pay Voudier Na 

Department of Landtf 

Conditional Sales Dimeian, 

Sydney, 18 

Dr. to 



C.S. No 

Fob the following REFUND, viz. :— { G.P. No 

L.A.NO 



Land Office at 

Date of Selection, day of 

Deposit paid on •• 

Selection withdrawn or void to the extent of 



.18 



Deposit to he Refunded on 



••• ... 



acres ... £ 



Amouht to si 
RuruvDXD. 



£ 



8. 



Darley, Q. C and Pilcher for the Defendant in support of the 
rule. The Plaintiff ought to have shewn that the lands selected by 
him were unimproved Crown Lands as the Defendant was then in 
possession and had a primd facie title. By putting in the refund 
voucher the Plaintiff proved a forfeiture, as^ in the absence of other 
evidence^ all things will be presumed to have been regularly done by 
the Government. The effect is the same as if the Plaintiff had put 
in a deed showing title in the Defendant. We submit that a Plaintiff 
who has selected must negative all the exceptions in the ISth 
section. 

M. H. Stephen, Q. C, who shewed cause for the Plaintiff, was only 
called upon on the last point.* The jury were not bound to draw 
inferences from the documents put in by the Plaintiff. It was a 
question for the jury whether there had been a forfeiture. 
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Habokatb^ J. I am of opinion that upon all the grounds this Cafe 
rule should be discharged. A selector under the Act of 1^861 is not MoRBiaoN. 
bound to negative any of the exceptions in the 13th section. If he 
makes his application and pays his money, that is all that he is bound 
to prove to establish his title in the absence of other evidence. In 
regard to the second ground it is quite dear that ^' improvements " 
in the 13th section must be improvements to the value of 20s. an 
acre, in order to prevent selection. The third ground has been 
abandoned. One objection to the fourth ground is that the allegations 
in it are not correct in fact. The " refund voucher " was not evidence 
which proved a forfeiture ; but only evidence which bore upon the 
point. A person who relies upon a forfeiture must not trust to a 
merely ancillary document like the one in question, but must prove 
that the lands were duly forfeited by the Crown in due course of law. 
This is not like the case of a deed, as put by Mr. Barley. There the 
deed is itself the best evidence of title. 

Fauciett, J. I am of the same opinion. I concur with his Honor 
that it is not necessary for the conditional purchaser to negative the 
exceptions in the Act. I agree with the general rule laid down that 
exceptions should be negatived by the Plainti£F, but I do not think it 
can invariably be held to apply. Is a person who is taking up land 
SCO miles away from Sydney, to prove all these different negatives — 
for instance, to take only one example — is he to prove that the land 
is not under lease for mining purposes? That alone shews the 
absurdity of the proposition. Or again, is he to make a 
trigonometrical survey to ascertain the exact position of reserves, 
many of which have never been surveyed? How can a selector 
obtain the documents to prove all these matters ? whereas, if any one 
of the exceptions exists, it can easily.be shewn by those who rely on 
it. A party can only be called upon to prove a negative when he has 
special means of knowledge, or where the matter is within his own 
control. The next question is whether the word ^^ improvements " 
in the 13th section of the Act extends to all improvements of 
whatever value, or only to those referred to in the definition of 
'' improvements,^' in the interpretation clause. I am clearly of 
opinion that the definition does apply, and that the improvements to 
bar selection must be of the value of 20s. per acre. The third 
ground has been abandoned, as the objection taken to my ruling was 
not founded in fact. 

As to the fourth point, there was evidence of a forfeiture, and I 
left that evidence to the jury. On that evidence they might have 
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Car found that the lands were forfeited, but they were not bound to do 
MoBAisoir. ^* '"^^^ ^^ 0°^ circumstance which operated (as it always does 
where there is any doubt) on the minds of the jury. The Defendant, 
who could have made all these matters clear by positive testimony, 
did not go into evidence. I am of opinion that the verdict should 
stand. 

Sir W. Manning, J. I am of the same opinion. It is quite 
clear to my mind that there cannot be the obligation contended for 
upon every selector to prove the absence of all the exceptions. This 
was an enabling Act, intended to confer greater privileges in the 
acquisition of land upon all classes ; and it could not possibly have 
been intended to put this burden upon them. Is the selector, for 
example, to prove the population of the nearest town ? Of course 
all such matters are easily within the cognizance of the Grovemment, 
and no doubt lines are drawn, and the land agents have instructions 
as to the population boundaries ; but how is the selector himself in a 
position to know these facts ? There is only one of these exceptions 
to which this reasoning does not apply, and that is the matter of im- 
provements. There there is not the same difficulty, as it is a question 
between man and man. I think that where one man is in actual 
possession of a definite area, another who comes in and selects ought 
to negative the existence of improvements within the Act. But in 
this case it is not necessary to decide the point, because the jury have 
decided that the improvements were insufficient. 

I agree that the measure of improvements should be their value, 
and cost is only an element of value. For instance, a good agricul- 
tural chemist might improve land to the value of £l an acre without 
much actual expenditure. Again, ring-barking, whatever it costs, if 
it makes the land carry three head where before it only carried one, 
is an improvement. I understand this is the same view as their 
Honors take. 

As to the last point I think it is a mistake to say that a Plaintiff, 
by putting in a document, must be taken to admit not only that 
everything that is stated there is true, but also that other facts which 
might or might not be inferred from the contents of the document 
are true. But further, in this case, all the time that the Plaintiff 
was o£Fering these documents in evidence, he was repudiating the 
inferences sought to be drawn from them. 

Ride discharged with cosfs. 

Attorney for the PlaintiflF—r. O. O'Brien. 

Attorneys for the Defendant — Gannon and McLauffUin. 
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Ex Pa&tb OODFBEY. 

December 13. 



AdmiseUm qf Attorneys — Proceeding for Contempt pending against Applicant. 

It appeared that the Applicant for adnuBsioii, a solicitor of the Supreme Court 
of QneenBland, was in contempt by reason of the non-payment of a fine of £20 
imposed by that Court. The Court refused to entertain affidavits filed by the 
Applicant and dealing with the matter of the contempt, and refused the admission. 

Afterwards, upon its appearing that the contempt had been purged by the 
payment of the fine, the Court admitted the applicant. 

W, J. Foster moved that Mr. Alfred Gk)dfrey^ a solicitor of the 
Sapreme Court of Queensland^ should be admitted as a solicitor of 
this Court. All the Applicant's papers were in proper form, but it 
was mentioned by Fauoett^ J. that the Registrar of the Supreme 
Court of Queensland had sent to the Prothonotary of this Court the 
foUowing telegram : — " Alfred Godfrey^ an attorney of the Courts was 
fined dS20 for contempt, and left the colony without purging such 
contempt. The full Court ordered copy of the rule to be sent to the 
Colonial Supreme Courts^ as Godfrey evaded service by leaving the 
colony. Rule as follows : — ' In the Supreme Court of Queensland. 
In the matter of Alfred Godfrey, Brisbane, gentleman one, &c. 
lliursday, 7th day of August, a.d. 1879. This Honorable Court 
having on the SOth day of May last, after hearing Mr. Griffith, Q.C.j 
on behalf of the above named Alfred Godfrey in opposition to a 
rule granted by the said Court on the 20th day of May last calling 
upon the said Alfred Grodfrey to shew cause concerning certain 
matters disclosed in an affidavit of one John Keane sworn and filed 
herein^ a copy whereof had been duly served on the said Alfred 
Godfi^, and upon reading such affidavit and rule as aforesaid, 
imposed a fine of £20 upon the said Alfred Godfrey for his mis- 
conduct and o£Fence against the administration of justice, as therein 
set forth, and which said fine the said Court directed and ordered 
should be paid within one month from the SOth day of May last ; 
and it having been reported to this Honorable Court by the Registrar 
thereof that the said fine, so imposed and orieted to be paid as 
aforesaid, has not been paid by the said Alfred Grodfrey, nor by any 
other person on his behalf ; it is hereby ordered that the said Alfred 
Crodfrey do on the 2nd day of September now next, being the first 
day of Trinity Term, shew cause why he should not be suspended 
from practice as an attorney, solicitor, or proct<Hr of this Honorable 
Court until he pay the said fine so imposed as aforesaid as also the 
coats of this proceeding. By the Court* W. Lambert Fowles, 
Registrar.' '^ 
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Ex PABTK Foster then proposed to read affidavits filed by the Applicant 
DFfiKT. jug^ifyiQg ]jjg conduct^ and explaining the circumstances under which 
he was held to have committed a contempt. He stated that the 
affidavit would show that the Applicant had been treated most 
arbitrarily and oppressively, and that no other Colonial Court would 
have acted in the same way. 

Per Cubiah. We cannot take into consideration affidavits which 
seek to go behind the judgment of a Court of co>ordinate and 
competent jurisdiction. 

Faster, Mr. Gedfrey is a solicitor of the Queensland Court, and 
as such is entitled as a matter of right, to be admitted. Surely it is 
for this Court, and not for the Supreme Court of Queensland, to 
decide whether his conduct has been such as to deprive him of tus 
primd facie right to be admitted here. The judges of this Court are 
bound to. satisfy themselves as to the character of applicants for 
admission as attorneys, and cannot take the decision of the 
Queensland Court as settling the question. Mr. Godfrey has a 
right to call for an independent investigation at the hands of this 
Court. 

Faucbtt, J. I am of opinion that this application should be 
refused. Though I have no intention of saying anything against the 
character of Mr. Godfrey, we are bound to see that a person applying 
to be admitted as a solicitor of this Court stands rectis pedUms with 
the Court from which he comes. We are told by an officer of the 
Supreme Court in Queensland, by the direction of that Court, that 
Mr. Godfrey is in contempt. I will not say that he left that colony 
to evade the rule of Court made against him; I am willing to 
assume that he has been altogether in the right. But, as long as 
that order stands, I think that this gentleman should not be 
admitted, or indeed any other gentleman in a similar position. 
What else can we do ? How can we say that the Queensland Court 
is wrong in a matter coming exclusively vrithin its jurisdiction 7 

Sir W. Manning J., and Windbybr J., concurred* 

AppUcatwn refused (1). 

(1) On the 25th of March, Foster paid fine of £20 imposed by the Goiirt» 

againmoved the ApplioaQt'sadmiasion. and thereby purged hia contempt.'* 

Since the former application the Regie- The Court thereupon directed his sd- 

trar of the Supreme Court of Queensland mission as a solicitor of the Snpiems 

had sent the following telegram to the Court of New South Wales. 
Prothonotary :—'* Alfred Godfrey has 
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Ix KE THOMAS DAVIDSON. December 2. 



Habeas Carpw^AppUeaifU diteharged btfare return of rule nisi-^ Vk,, No. 17^ 
#. 70. — Impriiowment for reftual to answer— Powers of District Commissioner 

in Insolvency — Witness — Costs. 

The Applicftut was oommitted to prison by L., a District Gommissioner in 
Luolvency, for refusing to answer certain questions when examined as a witness. 
The questions were in the form ''If your father said so and so, is it tme or false?*' 
When brought up again before L., he wta remanded on the ground that he refused 
to sign his deposition, though he offered to sign it if it were amended. The 
original commitment and the remand were both for a specified number of days, and 
not until the witness should submit to answer, or sign his deposition. A rule nisi 
for a habeas corpus was obtained, returnable after the discharge of the applicant in 
due course from custody. 

Under the oircnmstanoes the Oourt discharged the rule ; but> upon the question 
of costs, erpressed the opinion that the commitment was illegal, it being for a 
specified time, and there haying been no refusal to answer lawful questions, or to 
sign the deposition. The rule was therefore discharged without costs. 

The Applicant was on the 19th of May committed to Bonrke Gbiol 
under the following warrant : — 

'' Whereas Thomas Davidson^ late of Curraweena in the said colony^ 
pablican^ was on this day duly convicted before Louis Frederick 
Layardj District Commissioner in Lisolvency for the District of 
Bourke, acting in and for the said District, and duly authorised in 
that behalf, for that he, the said Thomas Davidson, at Bourke 
aforesaid, did refuse to answer certain lawfdl questions put to him as 
a witness in the examination in the Insolvent Estate of John Davidson, 
to wit : — * If your father swore that he gave Shaw no receipt for the 
cattle to Shaw, has he sworn true or falsely V ' If your father swore 
that he received no account from Shaw or yourself, is it true or false?* 

* If your father swore that any of the cattle bought by Shaw were not 
kiUed at Curraweena at any time, is it true or false V ' If your 
father said he was in town at the time of the transfer of the license, is 
it true or false?' ' If your father swore that whilst you were working 
for him, you never applied for your wages, is it true or false V 

* How many buUocks have you bought from Shaw for the last two 
months V against the form of the Act of Council in that case made 
and provided ; and I, the said District Commissioner in Insolvency, 
thereupon adjudged the said Thomas Davidson, for his said refusal to 
answer such questions as aforesaid, to be committed to Her Majesty's 
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In bs Gaol to Bonrke aforesaid until eleven o'clock on the 20th day of May 
AYID60V. iQgiim^^ . gQ j whereas the said Thomas Davidson being so committed 

as aforesaid (1) ; these are therefore to command you, the said Sub- 
Inspector of Police aforesaid, and all other constables as aforesaid, to 
take the said Thomas Davidson, and him safely convey to the Gaol as 
aforesaid, and there deliver him to the said keeper thereof t<^;ether 
with this precept ; and I do hereby command you the said keeper of 
the Gaol to receive the said Thomas Davidson into the said Graol, and 
there to imprison him until eleven o'clock on the 20th day of May now 
instant, and then bring the said Thomas Davidson before me at the 
Court House, Bourke, and for your so doing this shaU be your 
sufficient warrant/' 

The Applicant was brought up on the 20th before the Commiasianar 
who remanded him to gaol until the 23rd, the charge in the warrant 
of remand being that he refused to be sworn to his deposition. He 
was again brought up on the 23rd, and again remanded to the 16th 
of June. 

On the 8rd of June the Applicant obtained a rule nisi for a habeas 
corpus directed to Mr. Layard, and returnable on the 20th of Jxme. 

In the affidavits in which the rule was obtained it was stated that 
the Applicant offered to answer the questions to the best of his 
ability ; and when he was asked to sign the deposition, said, '' It is 
incorrect. If you amend them, I will sign.'' 

On the 17th of June the Applicant was brought before the 
District Commissioner and discharged out of custody. 

Affidavits were filed on both sides, from which the preceding facte 
appeared. On the one hand the Applicant was accused of having 
behaved insolently and contumaciously ; on the other it waa said liiRt 
the Applicant only desired to explain his answers, and that the 
District Commissioner acted in a very high handed and harsh 
scanner. 

The matter came on before the Court in the September term, and 
was twice adjourned for further affidavits. 

Sir George Innes for the Applicant in support of the rule. The 
committal in this case was under the S Vic, No. 17, s. 70. By that 
section very large powers are given to a District Commissioner. He 
may icommit a witness for refusing to be sworn, refusing to answer 
lawful questions, or refusing to sign his deposition. Bat the 
commitment can only be until such time as the witness submits to 
answer or sign. The proper form of the warrant of oommitment 

(1). Sic. 
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appears in In re Martin (2) ; Ex parte Lord (3) ; and In re Butt (4) ; In bx 
Tliis commitment was illegal in three respects. Firsts because the ^^^^^^*>^* 
imprisonment was for a definite time^ and^not until the witness should 
submit to answer. Secondly, because the witness might properly 
refuse te answer the questions set out in the warrant. Thirdly, 
because the witness did not refuse to sign his deposition, but a 
deposition which he said was incorrect. The argument on the other 
side is that this rule cannot be made absolute, as the Applicant has 
been discharged from custody; but Ex parte Eggington (5) and Easton^s 
Case (6) shew that the Court will entertain an application like the 
present, even after the imprisonment is terminated, just as the Court 
will decide a motion for a quo warranto after the term of office of the 
Respondent has estpired. It was necessary for us to come to this 
Court to set aside the committal ; otherwise, at the trial of the action 
which has been brought by the Applicant against the Respondent, 
Doswett V. Ing}ey (7) might be relied on by the other side. Under 
the third branch of the rule the Court may mould the order as it 
thinks fit ; but we submit that the rule should, notwithstanding the 
discharge, be made absolute with costs. 

Davis and E. Barton shew cause. Every word in the rule has 
reference to the man being in custody; and the Court cannot make 
any order at all, now that he is no longer in custody. The only 
object of the writ of habeas corpus is to inform the Court of the 
reasons why a person is detained in custody. If the reason given by 
the Sheriff is a good one, the Applicant is ordered to be detained; if 
it is badj he is ordered to be released. The Court can only make the 
one order or the other. Suppose the writ issues ; the Sheriff would 
then return that he had not the body. That would be a perfectly 
good return, and the whole proceeding would lapse. If the Court 
see that that is the only possible return that the Sheriff can make, 
it will not order the writ to issue. But it is said that the Court 
will express an opinion on the legality of the imprisonment. But the 
Court will not entertain a speculative case. In Reg v. Fumett (8) 
Stephen, C.J. says : — '^ The Court will not volunteer an opinion as to 
a case which has terminated.'' So this matter is at an end, as far as 
the Court is concerned. The Statute 56 Geo. III., c. 100, shews that 
the only use and the only necessity for a proceeding by habeas corpus 

(2) 4 D. & L. 768. (6) 12 A. & E. 468. 

(8) leM. ft W. 464. (7) 1 B. ft C. 168. 

(4) 3 D. ft L. 762. (8) 1 S. C. R. 29. 

(5) 23 L. J. M. C. 41. 

f6 
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ly M is to restore people to liberty. [Sir W. Manning^ J. It is admitted 
AYiseov. ^^ ^ ^^^ warranio the Court ean give a decision after the 
Defendant has ceased to hold office. Bat the old jadgment in quo 
warranto was that the francluse aqriatur tn manum dommi regis. 
According to the aigoment how coold such a jadgment be given after 
the franchise was in other hands?] The difference is that quo 
warranto proceeds apon something having been done ; on the franchise 
having been improperly exercised ; while habeas corpus has only 
one special object — to deal with a person in castody. In Ex parte 
Eggington the man was detained. In Easton^s Case the judgment is 
shewn by the observations of Dennum, C J. to be exactly the opposite 
of what is reported. It is practically admitted now that it was 
known when the role was applied for that it coold not be made 
absolate on the 20th of Jane and therefore it should be discharged 
with costs. In any events whatever order the Coart may makcj it 
would be manifestly unfair to make Mr. Layard pay the costs of this 
proceeding ; whereas an action will not lie against him unless actual 
malice is proved : DosweU v. Impeg. The only proper course for the 
Applicant^ and the one he has taken was to bring an action ; this 
proceeding was altogether misconceived. [^Mitchell v. Miicheson (9) 
and Palmer v. Forsyth (10) were also relied upon]. 

Innes in reply. How can we be asked to pay costs, when the 
Bespondent's conduct in discharging the Applicant concedes that the 
imprisonment was unjustifiable throughout ? When the rule nisi was 
taken out^ the Applicant was in custody ; and it was not known for 
how much longer period the Respondent might remand him. There 
has been a gross wrong done in this case, and surely the Applicant 
has some remedy. 

Faucett, J. It will be necessary, in order to understand the 
deciaion about to be given, to look at the exact terms of the rule nisi. 
That rule was granted to shew cause why '' a writ of habeas corpus 
should not issue out of this Honorable Court, directed to the said 
Sheriff, keeper of Her Majesty's Gktol, or Gaoler, commanding him to 
bring in and account for the custody of the body of the said Thomas 
Davidson ; and why, in the event of the rule of being made absolatei 
he should not be discharged without the writ of habeas corpus 
actually issuing; and why such order should not be made in the 
premises as to the custody of the said Thomas Davidson as to the said 
Judge shall seem meet.'' The substantial meaning of that rule was 

(9) 1 B. & C. 613. (10) 4 B. & C. iOl. 



VOL. n. COMMON LAW. 307 

that cause should be shewn by Mr. Layard why this man should not In re 
be released from prison. Evidently the intention at the time of ^-*^^^^^^^- 
applying for the rule was to obtain his release. However, from the 
circumstances of the country^ it was impossible to call on Mr. Layard 
to answer before this Court before the date on which the imprisonment 
expired. Nevertheless we are still called upon to make the rule 
absolute for releasing the Applicant from his imprisonment. 

This Court is not in the habit of doing things utterly futile ; and 
to order the gaoler to bring up a man not in custody would be so. 
It is quite clear that we cannot grant the first portion of the rulcj by 
ordering a writ of habeas corpus to issue. But it is said that though 
a habeas corpus cannot be granted^ the Court may apply the second 
alternative of the rule^ and order the Applicant to be discharged. But 
that also has reference only to a person actually in custody. Then it 
is said further that under the words '' such order should not be made 
in the premises '' the Court may make the rule absolute. But the 
order asked for must be one affecting the custody of the Applicant ; in 
other wordSj the Court must say that the reasons given by Mr. Layard 
are sufficient, and therefore that the Applicant shall be restored to 
custody, or else that they are insufficient, and that therefore he shall 
be discharged from custody. Either order can only be appropriate 
when the man is actually imprisoned. In this respect this case seems 
to me different from those which are said to be analagous. When a 
point is reserved upon a criminal trial, the Court has a specific matter 
for its decision, viz., whether the point taken is a good one or not. 
The question for decision is in no way affected by the discharge of the 
Prisoner after conviction. Again, in cases of prohibition against 
magistrates where the fine has been actually paid and the rule nisi is 
moved for afterwards, the Court has held that the proceeding is not 
only one for setting aside the conviction, but for the purpose of 
restitution. Boston's Case has been relied upon, but I venture to say 
that it has been wrongly or insufficiently reported ; there is either a 
mistake in the statement that the rule was made absolute, or the 
Lord Chief Justice's remarks are wrongly reported. The observations 
of the Lord Chief Justice would seem to indicate a refusal of the rule. 

This rule is moved for on several grounds. The first is that the 
imprisonment was illegal, as it was for a definite time, and not merely 
until he should submit to answer. I am of opinion that the warrant 
of commitment is bad on that ground. The Commissioner had no 
right to order imprisonment beyond the words of the Statute, which 
only authorise a detention till the witness submits to answer. He 



308 SUPBEME OOUBT EEPOBTS. 5. 8. 

In bx was therefore taking into hia hands a power of punishment which did 
▲VID90K. ^^^ belong to him. His action was not only against the words of the 
Statute, but against the intention of the Legislature, when these 
enormous powers were given to District Commissioners. 

As to the second ground, I am of opinion that the warrant is bad on 
that ground also. The questions there set out are clearly illegal. 
They are as follows : — [His Honor read the questions.] How is a 
person to answer such questions ? They involve two things, the actual 
falsity in fact, and the knowledge by the father of the falsity. A man 
who refuses to answer such a question ought certainly not to be 
committed to custody. It is said that it is not an uncommon form of 
question. Perhaps not, but it is certainly not a proper way of putting 
such a question. 

The other reason given for imprisoning the Applicant was that he 
refused to sign his deposition as written down. Why should he not 
do so ? Has not every witness that right f Suppose he had signed 
the deposition, and that it was necessary to prosecute him for perjory, 
or that he was called as a witness, and was asked in cross-examination 
whether he did not swear so and so ; and suppose he said that he had 
not, that he told the Commissioner he would not sign the depositions 
until they were altered, but the Commissioner made him sign them 
under the threat of being sent to prison. What would be said to the 
jury in such a case ? Would the statement of the witness be 
believed ? A man is certainly not bound to place himself in that 
position. 

Taking all these things into consideration, but being still of opinion 
that it would be futile to make any order, what are we to do f Can 
we make an order that the Sheriff or Mr. Layard has not brought in a 
satisfactory account ? What purpose can that serve ? Therefore we 
make no order. What order then should be made as to costs f 

It is a well known rule in the case of applications against 
magistrates, that the Court never makes magistrates pay costs, unless 
they have acted with gross ignorance, or from some improper motive. 
We do not interfere to punish a magistrate in the honest discharge of 
his duty. It appears to me that Mr. Layard, as Commissioner, is at the 
very least in the position of a magistrate, and that he has a very high 
position, and is a judge of a very high kind. He is a Commissioner 
in Insolvency, who has the power of examining witnesses, and of 
determining whether a witness answers satisfactorily, and of 
committing him to prison if he does not. Surely, if a person has 
such powers, he is so far filling the position of a judicial officer. We 
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cannot therefore make him pay costs^ unless we see that he acted In ri 

either in gross ignorance or from improper motives. But is this ^^^^^ow. 

made out f We have some strong affidavits ; but on the whole I am 

not prepared to say that any improper motive is shewn. But then 

we are told that at any rate there was gross ignorance. I am not so 

sure of that. These things do not often happen ; and it may be that 

the Commissioner thought he had a right to act in that way. I am 

disposed to think that he believed he had the power he claimed to 

exercise. It seems to me that we cannot make him pay the costs of 

this proceeding. Another reason is that Davidson^ who, we are told^ 

in bringing an action against Mr. Layard, will, if he can maintain an 

action at all under the circumstances, recover these costs as part of 

his damage. At the same time I think Mr. Layard ought not to get 

his costs. 

Sib W. ManninOj J. I am of the same opinion. This rule was 
applied for on the 8rd of June, which was very prompt, considering 
the distance of Bourke from Sydney. Had it not been for the. 
distance it would have been made returnable at once, and there can 
be no doubt that the rule for a habeas corpus would have been made 
absolute. But delay has taken place, arising solely from the distance, 
and the consequence is that we are not now in a position to make 
the rule absolute. When this rule came on originally for argument 
it was contended by Mr. Barton that the Court could not deal with it 
at all, as the imprisonment was at an end ; but the Court inclined to 
the opinion that we were entitled to deal with the matter, doubting 
whether we ought not to hear the argument for the expression of our 
opinion. If this had been a paltry matter before a bench of 
magistrates, and a fine of one shilling had been imposed, the Court 
might have heard and determined the legality of the sentence. But 
it appears that there is not the same remedy in the case of imprison- 
ment as of a fine, though it is fifty times more important to the 
person concerned. It is unfortunate that the law is so. I agree 
with his Honor that we can only deal with this matter as if it were 
an application for a writ of habeas corpus. But are we, when the 
matter is properly brought before us, to have our mouths gagged, and 
have no opportunity of giving our opinion on the legality of the 
imprisonment ? At the very least the Applicant is entitled to the 
expression of our opinion in his favour. I would much prefer if an 
application like the present were a man^s only remedy under such 
circumstances ; in that way his character might be set right in the 
moat satisfactory manner. I think we are entitled and bound to say 
whether the imprisonment was lawful. 
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In RR I think that there were three matters wroog in these proceedings, 

as his Honor has pointed out. An imprisonment for a definite time 
was not within the Commissioner's jurisdiction ; and I am boand to 
say that his commitment was legally wrong. A contumacious 
witness might intimate next day that he was prepared to answer the 
questions. I think also that Mr. Layard was wi*ong in requiring this 
gentleman to put his signature to a thing which he says he did not 
say. About the question — questions are very commonly put in that 
form ; I have often objected to it, but counsel will persist in patting 
them. It is a way of putting questions which is very improper. A 
man has a right to say that he will not answer^ but will tell whether 
a matter occurred or not in fact. I think, therefore, that in all the 
matters the Commissioner was wholly in the wrong. But I think 
nevertheless that it is a thing almost unknown to discharge a rule 
with costs to be paid by the Eespondent. It may be done where the 
Court has a discretion to impose terms, but not in a case like the present. 
Besides, I cannot say, though this gentleman has been very wrong, 
that he is other than a judicial officer, or that, acting as a judicial 
officer, he did other than what he believed to be right. There is 
nothing to lead us to suppose that he acted dishonestly. But as to 
Mr. Layard's own costs ; not only has he not earned his costs, bat 
Davidson has come to this Court to redress an undoubted wrong. 
When we hold Davidson to have been wrongly imprisoned, are we 
with the same breath to say that he is to pay costs for that. Therefore 
I think that the rule should be discharged without costs. 

WiNDEYER, J. I entirely agree with their Honors that the 
imprisonment was altogether illegal. I also think that, though for the 
reasons fully given by their Honors we must discharge the rule, we 
ought to do so without costs. The way of putting the questions to 
the witness was very objectionable, but at the same time I wish to 
guard myself by saying that there may be occasions when sach a 
question may be properly asked. 

Rtde discharged ivithoui cosli, 

• 

Attorney for the Applicant — Read/ard by Shorter 5f Fitzgerald. 
Attorney for the Respondent — Nevile by Manning ^ Bowling. 
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Practker^AppecUa to the Privy CauricU — Application to single Judge for leave 

to appexil. 

A single Judge may in vacation grant leave to appeal to the Queen in Council. 
WaUack y. Lloyd commented upon, but followed. 

An order of Habobave J. granting leave to appeal from the rule ordering a new 
trial, and staying proceedings until after the decision of the Privy Council, varied 
by giving leave to the Plaintiff to proceed with the new triaL 

Motion upon notice to confirm an order of Hargrave^ J. out of 
term^ granting leave to appeal to the Queen in Council from the 
judgment of the Court on the 23rd of September last (1) by which a rule 
nisi for a new trial was made absolute^ and staying all proceedings in 
the action until after the decision of the Privy Council. The motion 
was made ex parte on the first day of Term^ when counsel for the 
Plaintiff objected to the confirmation. The Court then directed it to 
stand over till this day. 

Darley, Q. C. and Davis for the Defendant, in support of the 
motion, merely stated the facts and submitted that the order should 
be confirmed. 

Sir George Innes for the Plaintiff. A single judge has no power to 
grant leave to appeal. The Order in Council gives that power only to 
the Court. Our local Statute enabling a Judge in vacation to make all 
such orders as can be made by the full Court in Term cannot affect an 
Imperial jurisdiction like this. But even if one Judge could make 
such an order, proceedings should not have been stayed. It has 
always been the practice of this Court to allow the successful party to 
reap the fruits of the judgment to be appealed against. In Cameron 
y. Hay (2) the rule was laid down that execution should not be 
stayed, and it has been adhered to ever since. The full Court could 
not have made such an order, and it ought not to be confirmed in 
that respect The Plaintiff ought to be allowed to set down the cause 
for trial at the next sittings. 

Darley in reply. WaUack v. Hoyd (3) is a distinct authority in 
favour of a single Judge exercising the powers of the full Court on an 

(1) Ante, p. 186. reported). See note on Barclay The 

(2) 1 S. 0. B. 7. Bank qf New South Wales ante p. 67. 

(3) Sap. Ct. 4th Term 1861. (Not 
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« 

Want application for leave to appeal. That case was followed by Fauoett, 
^jjjjj^ J. in Robey v. The Orienid Bank Corporation (4) and has never been 
doabted. Such a power ought to exists as otherwise a man of straw 
getting a judgment in his favour, might issue execution before the next 
Term, and it would be fruitless to appeal to the Privy CoandL 
Cameron v. Hay only decides that the Court will not stay execution 
under a judgment sought to be appealed against. Here the Judge 
did not stay execution, but aUowed the Plaintiff to go on with execution 
for his costs. 

H ARC RAVE, J. I doubted when this application was made to me in 
Chambers whether I had power, sitting alone, to entertain it, and I 
expressed my doubt. But the case of Wallack v. Lloyd was not 
cited before me. It is quite clear now that I had jurisdiction. On 
the other point, I think that the new trial ought to be allowed to take 
place and that my order so far as it stayed the proceedings was wrong. 

Sir W. Manning, J. On the question of jurisdiction I bow to the 
decision cited, but I cannot be taken as giving my individual adhesion 
to it. I hold myself quite free to overrule that decision if other Judges 
should subsequently agree with me. My own opinion is against the 
decision. The effect of it may be the overruling of the full Court by 
a single Judge. In this case, for instance, the full Court has ordered 
that a new trial shall take place, which gives the Plaintiff the right to 
set it down for the next sittings. Then a single Judge is to have 
power to overrule the fuU Court and say that the Plaintiff shall not 
have that right. Nor can I see any reason for a Judge in Chambers 
having this power ; for, under his general jurisdiction as a Judge, I 
can quite see that he may order a stay of execution, if either of the 
parties are likely to be prejudiced. The Order in Council gives three 
months for obtaining leave to appeal, and that time never elapses 
before a fresh sitting of the full Court. I see therefore no reason for 
the exercise of such a jurisdiction hy a single Judge. Mr. Darky 
has drawn a distinction between a stay of execution and a stay of 
proceedings. It is not very material. The Court has ordered a new 
trial, and that order means that the Plaintiff may set down the cause 
for trial at the very next sittings. I fed very confident that if one of 
the Judges who made the rule absolute, had made the order giving 
leave to appeal, he would have directed the new trial to proceed in due 
course. It is especially expedient and proper in this case that a new 
trial should take place as soon as possible. If it is postponed 

(4) Cor. Faucbtt, J., in Chambers, April, 1879. (Not reported). 
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witnesses may die or be absent^ and the Plaintiff, who is more Want 
dependent than the Defendant on the evidence of others, may be ben^ett. 
seriously prejudiced. 

WiNDBTER, J. If this matter had been res nova I should have been 
disposed to think that leave to appeal ought not to be granted by a 
single Judge. It appears to me that the Order in Council only 
provides for the appeal being allowed by the full Court. But I feel 
constrained by the case of WaUack v. Lloyd, until it shall be over- 
ruled by another decision of this Court. As to the other point I agree 
that the new trial ordered should go on, and I adopt the reasons given 
by his Honor Sir W. Manning for that being done. 

Order varied accordingly and as varied confirmed. 

Attorneys for the Plaintiff — Wanty Johnson and Want. 
Attorneys for the Defendant^Gannon and McLaughlin. 
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JOHNSTON agahut RILEY. 

1878. 

Specific petformanee — Estoppel — ExcepHona to Maater^a Report, December 10. 



Certain land was granted to R. on the 31st December, 1861. On 1st October, 
1863, a certificate of conformity was granted to him. On 29th January, 1875, R. 
execnted a deed purporting to convey the land by lease and re-lease to A. J. R. in 
fee. On 31st August, 1877, L.*s estate was released from sequestration. 

Held that the conveyance did not pass the estate which became subsequently 
re-vested in R, to A. J. R. 

This was an appeal from a decision of His Honor the Primary 
Judge overruling exceptions taken to a report of the Master in 
Equity. (The facts are fully stated in the judgment of Faucett, J. 
(See post p, 5). 

Gordon and Knox iat the Appellants. The Defendant BUey (the 
Tendor)j derives his title through F. L. RUey, the grantee from 
the Crown. On the 1st October^ 1862, the estate of F. L. Riley 
was sequestrated. On the 14th July, 1863, a certificate of 
conformity was granted to him. On the 29th January, 1875, F, L. 
BUey purported to convey the land by indenture of lease and release 
to the Defendant. On the 30th August, 1877, F. L. Riley's estate 
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J0HN810H was released from seqaestration. The PlaintifiFs' contention is, that 
l^j^ although F. L, BUey when he conveyed, had no right or estate inhimi 
yet by the release of the 30th Angast, 1877, the estate became vested 
in him and he was therefore estopped from saying that it was not in 
him. In fact the release from sequestration fed the estoppel. By 
the deed of the 29th January, 1875, F. L. Riley purports to convey 
the land to the Defendant — his estate being then under sequestration. 
Then came the release from sequestration of the 30th August, 1877, 
and we say that by the operation of that release the estate became 
vested in the Defendant. The principle upon which we base our 
contentions is that a man who asserts he has a title is not allowed 
to say afterwards, when he has the estate, that he had no title at the 
time of the conveyance. If that be so the vendor here, as soon as 
the estate of F. L. JRUey was released, became possessed of the estate 
just as if F. £. BUey had it when conveyed. Operative words may 
contain recitals in themselves. Estoppel arises out of what a man 
asserts. It was the assertion of title in the deed of the 29th 
January, 1875, that worked tlie estoppel. It is sometimes said 
that estoppel cannot be worked by lease and release or by deed poll- 
that is not so, for it is the assertion of title and not the nature of the 
conveyance which precludes him from gainsaying it. What we are 
contending for is covered by the direct authority of this Court: 
Doe d. AspvnwaU v. Osborne referred to in Bucknell v. Mam (1). 
[SiK W. Manning, J. In the earlier case there was a recital, and it 
was an action of ejectment]. In Osborne's case all the cases on 
estoppel were cited, and there the Court held that the estate passed. 
Right V. Bucknell (2), and Bensley v. Burden (3), were referred to. 
The next case was Bucknell v. Mann. There was no recital, and that 
case is exactly in point. Before Bensley v. Burden an impression 
seemed to obtain that estoppel could not be worked by lease and 
release, but that case shows that it could, although a release is caUed 
an innocent assurance. It is said on very high authority that that 
case was overruled by Rigkt v. Bucknell, but we submit that is not so. 
That was a case of release and recited that he was "legaUy or 
equitably seized,^' which was uncertain. In the present case there 
is no recital, but the assertion of title is gathered from the operati?e 
words. The mere fact of a release being an innocent assurance does 
not alter the case. In Jarman's Conveyancing (4) there are remarks 

(1) 2 S.O.R., 1. (3) 2 Sim & S., 519. 

(2) 2 B. & Ad., 278. (4) 3rd ed. Vol. 4^ pp. 124, 128. 
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exactly in point. In the last edition of Darfs Venders and Johxtston 

Purchasers (5) a doubt is eicpressed whether Bensley v. Burden is bjlbt. 

overruled. [Sib W. Manning, J. A man is not bound to be satisfied 

with a title by estoppel] . We are content to take this, but he says 

'' No ; I have no title.'* [Sir W. Manning, J. If the title is by 

estoppel the purchaser may say that he will not take it ; but surely 

this Defendant cannot set it up as against his own agreement]. 

We are content to take the title with that cloud over it. Heath v. 

Creaiock (6) is reUed upon by the other side, but there, also, the recital 

was ambiguous. We say that F, L. Riley is a trustee for the vendor. 

It is not necessary to show a legal title in the Defendant : Darfs 

Vendors and Purchasers, p. 1109. There is a good equitable title, 

and the trustee would have to convey as directed ; and therefore the 

Master should have found that there was a good title. In the deed 

there is a covenant for title and farther assurance. As to the estoppel 

binding the land and not the conscience : Trevivan v. Lawrence (7). 

If we were in the position of a vendor enforcing a title against a 

purchaser we could do so if the title were good by estoppel. This 

conveyance was made after the certificate of conformity was obtained 

and is therefore not made void by the Statute. The 6th section of 

10 Yic, No. 14, which revests the undisposed-of estate in the insolvent 

in the same manner as if such estate had never been sequestrated, 

is alone sufficient to give us the estate. [Faxjcett, J. The release 

only revests it if his Official Assignee had not disposed of it — he 

could not dispose of it]. He would get it as a trustee for us. 

Owen for Respondent. Estoppel arises in respect either of recitals 
or operative words. There are no recitals in this deed. Under the 
old law certain operative words implied a guarantee of title. Innocent 
conveyances are those which contain no guarantee of title : Williams 
an Real Property, pp. 426, 428. '' Grant '' is an innocent word, and 
does not operate as an estoppel. A lease and release is an innocent 
conveyance. There can be nothing clearer than the judgments in 
Rujfhi V. Bucknell; Lhydv. Lloyd (8), and Stachpool v. Stachpool (9). 
[SiK W. Manning, J. Here the words of the deed lire " grant, 
bai^ain, sell, and release'^]. The only operative words there are 
''grant,'' and ''release,'' and those are disposed of by Heath v. 
Creaiock and Right v. Bucknell. Therefore there can be no estoppel 

(5) VoL 2, 5th e<L p. 810. (8) 4 Drn. and War., 369. 

(6) 10 L. R. Ch., App. 90. (9) 4 Dni. and War., .347. 

(7) Salk, 276. 
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JoHNsiDH here. As to Osbom^s Case there was a distinct recital that the 
^-^^^ vendor was seised in fee, and so far from estoppel arising from 
the operative words the Chief Justice only intimated an opinion, but 
did not decide the point. As to Bucknell v. Mann ; that was the 
case of a lease for a thousand years, and every lease is a tortious, not 
an innocent conveyance, for it implies covenants and raises the 
presumption of seisin in fee. Up to the time of the release of this 
estate from sequestration the Official Assignee could have disposed 
of this property. Moreover, this is simply a deed poll, and is not 
indented ; and it is only signed by one person. Estoppel must be 
reciprocal to bind both parties : 2 Coke on Littleton^ 852 B. An 
indenture creates an estoppel because it is binding on both parties 
and each party signs it. The benefits and liabilities must be mutual. 
In leases a deed poll does create an estoppel, but that is because of 
the operation of that kind of conveyance. Estoppel can be created 
by the relation of landlord and tenant, but in no other case can a 
deed poll create an estoppel. It has been contended that we could 
call on F. L. BUey to give us a good conveyance now, and that, 
therefore, we could give a good title. If we had the whole of the 
equitable estate we might ask him to clothe us with the legal estate; 
but we have no estate, legal or equitable. F. L. Riletf has the whole 
of both equitable and legal estates. How can we be compelled to 
sue F. L, Riley ? There may be many answers to such au action. 
Here there is no contract in the deed. This is only a suit for specific 
performance, and the Court will not decide that we should succeed 
in another suit against F. L, Riley, who is no party to the present 
suit. 

Gordon, in reply. The abstract is perfectly clear, and the only 
point is whether there is a good title on that or not. If warranty of 
title has anything to do with the matter surely the covenant that he 
is entitled is the strongest possible warranty. [Faucett, J. According 
to the cases you cited estoppel only goes on recitals or operative words. 
Si& W. Manning, J. The question is whether on the whole of 
the deed there is an assertion of title in fee] . There is an assertion 
within the four comers of the deed. As to mutuality : Baconfs 
Abridgement, Vol. 4, p. 190. In Lloyd v. Uoyd and Stackpocl ?. 
Stackpool, Bensley v. Burden does not come in question. Bemk^ 
V. Burden is correct, and has been recognized in the cases of Right v. 
Bucknell and Bucknell v. Mann, 

Cur. Adv. Vult. 
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The written judgments of the Court were delivered as follows :— Jo^^ton 

Harorave^ J. As Mr. Justice Faucett and Sir Wiaiam Man- ^^^^' 
ninff, my brother Judges^ who heard the arguments upon this appeal^ 
concur in my judgment for the Defendant^ overruling the Plaintiff's 
exceptions to the Master's report^ I do not see any reason for me to 
take up the time of the Court in repeating here the grounds of my 
former judgment. 

Faucett^ J. This is a suit for the specific performance of a con- 
tract for the sale of land^ brought by the purchaser against the vendor^ 
in which the usual reference as to title ^as made to the Master. The 
Master having reported against the title^ exception was taken to his 
report^ but was overruled by his Honor the then Primary Judge. The 
decision of his Honor is now appealed against. According to the 
Abstract of Titles^ the land in question was granted by the Crown to 
one Francis Leigh Riley on the 31st December^ 1861. On the 1st of 
October^ 1862^ his estate was sequestrated ; and on the 14th of July^ 
1863^ a certificate of conformity was granted to him. On the 29th 
of January^ 1876^ he (F. L. Riley) executed a deed purporting to con- 
vey the land by lease and re-lease to the Defendant Allan Joseph Riley 
in fee. And on the 81st of August^ 1877^ his estate was released 
from sequestration. At the time F. L. Riley executed the deed of the 
29th of January^ 1875^ all his interest in the land was vested in his 
official assignee^ but by the release from sequestration the land became 
revested in him^ as it had been before the sequestration. The question^ 
therefore is^ did the conveyance executed at a time when F. L. Riley 
had no interest operate so as to pass the estate subsequently revested 
in him to the Defendant ? This can only take place by means of the 
technical and abstruse doctrine of estoppel. If it were not for the 
case of BemUy v. Burden (tiM supra), decided by Sir John Leaeh in 
1826^ there would be no difficulty in this case. While it is there ad- 
mitted that the conveyance by lease and release^ like all other con- 
veyances that owe their effect to the Statute of Uses^ will pass only 
sncli estate as the party conveying may lawfully pass ; '' because/' as 
it is said^ ''the consideration paid to the party conveying cannot raise 
a use to any other estate than his own^^' it is still held that such a con- 
veyance may operate by estoppel. " Estoppel," says the Vice-Chancel- 
lor^ '' applies only to cases where the passing of the estate does not 
come into question.'' And again, '' Where by deed indented a man 
represents himself as the owner of an estate, and affects to convey it 
for valuable consideration, having at the time no possession or interest 
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JoHHsitHT in the estate, and where, therefore, nothing can pass, whatever be the 
1^^ natore of the conyeyance, then, if by any means he afterwards acquire 
an interest in the estate, he is estopped in respect of the solemnity of 
the instnunent from saying, as against the other party to the indentnrei 
contrary to his averment in that indenture, that he had not such in- 
terest at the time of its execution/' In this respect the Vice-chan- 
cellor held that there is no distinction between an indenture of lease 
and release and any other indenture. And, as in another' part of the 
judgment it is said that estoppel runs with the land, the result of the 
decision is that, as between the parties to the indenture of lease and 
release and those deriving from them, the estoppel in reality operates 
in law to pass the interest subsequently acquired. The judgment of 
the Vice-Chancellor in this case was affirmed on appeal by the Lord 
Chancellor — Lord Lyndkurst, it would seem — as reported in 8 L. J. 
Ch. 87 (1830). The Lord Chancellor says nothing about the natore 
of the conveyance, but he plainly rests his decision on the effect of 
the recital. *' A general recital,'' says his lordship, ''in a deed will not 
operate as an estoppel, but the recital of a particular fact will have 
that effect.'' And accordingly he says, '' The recital of the particular 
fact in the indenture, that the party is seized in fee, operates, in my 
opinion, by way of estoppel.'' If that be so, then it decides the main 
question that was argued before the Vice-Chancellor. But the Lord 
Chancellor points out a very important effect of estoppel on title. He 
points out that a title by estoppel is a mere negative title ; and that it 
involves the party who is to rely upon it in many niceties and intrica- 
cies of pleading, when he comes to enforce his right in a Court of 
common law. " It has," he says, '' further, also this effect, that, in an 
action of trespass, or an action of ejectment, brought against the party 
in possession, the defendant may, if he thinks proper, rely upon the 
possession. He is not bound to set up any title, and then there is 
thrown upon the Plaintiff or the party claiming, before he can avail 
himself of the benefit of his estoppel, the necessity of proving affirma- 
tively that the Defendant is in possession under the grantor, so as to 
give him the benefit of the estoppel." The Lord ChanceUor took time 
to consider the point just mentioned in connection with the covenant 
for further assurance, but we have not got his judgment upon the 
point. Although the Vice-Chancellor's judgment in the case of Bensky 
v. Burden was thus affirmed on appeal, its authority, so far as it decides 
that a conveyance by lease and release, may operate to pass an estate 
by estoppel, cannot be said to be strengthened or supported by the 
Lord Chancellor's judgment; and as a decision on that point it stands 






VOL. n. IN EQUITY. 7 

alone. Bnt^ however this may be^ we find that the point is again Johnston 
raised in Right v. Bucknell {!), and it is there distinctly decided not- -RnxY. 
withstanding the decision in BensUy v. Burden, that a release^ whereby 
T. Jervis granted^ bargained^ sold^ aliened, released^ &c.^ the pre- 
mises^ did not by mere force of these words^ amount to an estoppel. 
It was also held in that case, that a recital in the alternative, viz., 
that Jervis was ''legally or equitably" entitled, as it contained no cer- 
tain averment, did not operate by way of estoppel. This decision 
took place in 1831^ the year after the Lord Chancellor affirmed the 
judgment in Bensley v. Burden, Next, in the year 1843, we find 
Lord Chancellor Sugden, in Lhyd v. Lloyd (2), 8a3ring : " This con- 
veyance, being an innocent conveyance by lease and release, could not 
operate by estoppel. It is true that Sir J. Leaeh, in Bensley v. Bur- 
den, has held the contrary, and decided that an estoppel could be 
worked by lease and release. The point was subsequently ruled the 
other way in Bight v. Bucknell, and it is now clearly settled that a 
conveyance of this nature has no effect upon the legal estate which 
the party subsequently acquires." Again, in Crofts v. Middleton (3), in 
the year 1856, the Vice-chancellor, Sir fF. P. Wood, says : ''A mere con- 
veyance by lease and release will not create an estoppel; and there is here 
no distinct averment of a title in fee." Lastly, in Heath v. Crealock (4), 
Lord Chancellor Camis says: ''The conveyances to the purchasers were 
innocent. They were ordinary conveyances by grant, the operative 
words of which, asis wellknown, would create noestoppel." "The estop- 
pel," it is added, " if it arose at all, would arise by virtue of the recital." 
It is said that it was unnecessary in that case to decide the question of 
estoppel, as there was fraud in the transaction, which would by itself 
have supported the judgment. But the question of estoppel was 
argued, and caUed for a decision. And even as containing an ex- 
pression of opinion on the point by so eminent a Judge the case is 
important. I find from the Weekly Notes of November 16, 1878, 
and from a fuller note in the Law Times of November 23, 1878, that 
the case of Heath v. Crealock was followed by the Master of the Rolls 
in the General Finance, Mortgage, and Dividend Company v. The 
Liberator Permanent Benefit Building Society. The case is important 
also on another ground. On the question of estoppel, a covenant 
that the mortgagor had full power to grant and convey was relied on. 
Bat in his Lordship's opinion that covenant would be satisfied if the 
legal estate were outstanding in a trustee, whom he could compel to 

(1) 2 B» and Ad. 278. (3) 1 Jnr. N. S. 1134. 

(2) 4 Br. and W. 369. (4) L. B. 10 Ch. Ap. 30. 
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Johnston convey. The mortgagor did not covenant that he had the legal estate, 
RilIst. ^^^ y^^ under the Statute of Uses he might be able to convey withoat 
having any legal estate at all. Accordingly, his Lordship held that 
the covenant did not create or effect an estoppel. In the present 
case the covenant that the vendor had good right to release and assure 
in manner aforesaid is certainly not stronger in its terms than the 
covenant in that case. It can therefore have no effect in creating an 
estoppel. There is no doubt a large amount of refined reasoning and 
of refined distinctions in several of the cases on this question; but 
they all show that the Judges will not extend the doctrine of estoppel, 
but, on the contrary, will restrict it within the narrowest limits. 
Having, then, all the later authorities opposed to the decision of Sir 
John Leachf and having to choose between them, I think we must be 
bound by these later ones. The question of estoppel must, thoefore, 
depend in such cases upon the terms of the recital, as it was, in fact, 
put by the Lord Chancellor in Bensley v. Burden. And as in the 
present case there is no recital whatever, it seems to me that there is 
no estoppel, and consequently that the interest subsequently acquired 
by Francis Leigh Riley does not pass. The case of Doe d AspmoaU 
V. Osborne, decided by this Court about the year 1849, has been 
pressed upon us as an authority following the decision oi Sir Jobn 
Leach in Bensley v. Burden, as to the effect of an indenture of lease 
and release. l£ indeed the decision in that case went to that extent, 
I would feel some difficulty in dealing with it ; but, after carefully 
reading the judgment of the Court, I am of opinion that it does not 
go to that extent. The conveyance in that case, besides the usual 
operative words, contained a distinct recital of seisdn in fee. And it 
is accordingly said that " the case is consequently one in which the 
case of Bensley v. Burden is an authority in favour of an estoppel, 
whether it arise from the one cause or the other.'' If this were all, 
it would be doubtful on which ground the Court decided. But, in a 
subsequent part of the judgment, the Court after arguing in favour 
of the decision of Sir John Leach says : " But, where a distinct assertion 
of title is made, either by express words, or (as we think) by necessary 
implication, in an indenture of release, it appears to us difficult to 
hold, though the point need not now be determined, that it shall not 
estop from subsequent denial as effectually as it would if made in any 
other indenture." This, I think, removes the former ambiguity, and 
shows that the Court, without determining the other point, rested its 
decision on the effect of the recital. This case, therefore, is not op- 
posed to the opinion I have expressed against an estoppel in the 
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present case. I may here refer to the earlier case of Morse v. Falkner Johnstok 
(1). The difference is there pointed out between the effect of a contract Bjlby. 
for the sale of land by a person having a good title^ and that of acon« 
tract by a person having no title. When a man^ it is said^ having a 
good title agrees to sell to another^ this Court considers such an ag- 
reement as a lien upon the land^ and will^ upon that ground^ decree 
the heir^ or any volunteer under the vendor^ to make good such agree- 
ment. But when a man^ not having a title at the time^ agrees to sell^ 
and afterwards such title accrues to him^ the Court holds the con- 
science of the vendor himself to be bounds and compels him to make 
good the title at any future period when he can ; but the agreement 
would not raise a lien upon the land. The Lord Chief Baron^ in that 
case^ adds that he is not aware that on a bill filed for specific perform- 
ance against the heir of a person who sold without any title at the 
time of the bargain^ the Court has referred it to the Master to inquire 
whether the vendor had any title to the premises at the time of his 
death. From this it would appear that although the conscience of 
the vendor would be bound by such an agreement^ yet neither the 
Court nor the vendor's heirs would be bound. But in this distinction 
Lord Chancellor Sugden does not agree^ for he thought no good 
reason could be given why the contract should be binding upon the 
ancestor and not on the heir. He^ however^ says that if a man con- 
tracts for the sale of an estate which he has not at the time such contract 
is entered into^ and he afterwards acquires such an interest as will 
enable him to make good his contract^ the Court will compel him to 
perform his contract and make good the title. Jones v, Kearney (2). 
This^ however^ is a very different thing from saying that the estate 
will pass by estoppel^ either to the purchaser or^ still less^ to his 
assignee. And we have not now to consider what course the Court 
would take if the first vendor^ Francis Leigh Riley^ were a party to 
the suit. We have only to determine whether the conveyance in 
question operated by estoppel to pass the interest subsequently 
acquired by the vendor. And I am of opinion that it did not. I 
agree^ therefore^ with his Honor the Primary Judge that this appeal 
should be dismissed^ and with costs. 

Sir W. ManninGj J : After conferring with His Honor Mr. Justice 
Faucett and examining the authorities^ I am compelled to surrender 
the opinion to which I inclined during the argument^ and to concur 
with his Honor in sustaining the decision of the Primary Judge 

• 

(1) 3 Swanst, 429 in Notes, (2) 1 Dr. and W. 129. 
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JoBmnoN and the report of the Master in Equity. It might perhaps have 
l^iiJ^, been sufficient to express such concurrence^ but as the point 
which we have been called upon to consider arose in an Equity suit 
which may yet pass through some stages (probably before myself dar- 
ing the illness of the Primary Judge)^ I desire to notice the precise 
nature of that point and of the grounds of our judgment, so as to 
keep them clear of any such equitable questions as may yet come for- 
ward for adjudication. The suit is for the specific performance of a 
contract made with the Plaintiff by the Defendant for the sale of an 
allotment of land which the Defendant was supposed to hold under t 
preceding sale and conveyance to himself firom one E. L. Biley ; and 
' upon the contract having been established in Court the usual order of 
reference was made to the Master as to the Defendant's title. The 
Master thereupon reported^ after inquiry^ that the Defendant had then 
no title ; and the question now before the Court is whether he was 
right in so reporting. Nothing is at present before us^ on appeal^ as 
to the equitable rights which the Defendant may perhaps have to com- 
pel F. L. Riley to execute a fresh conveyance to him so as to pass to 
him the title which he has acquired since the date of his conveyance; 
nor as to the right which the Plaintiff may have in Equity to compel 
the Defendant to get in that title for the Plaintiff^s benefit^ in comple- 
tion of the contract of sale, or sue F. L. Riley himself with that view. 
The question as to the correctness of the Master's report depends 
upon whether F. L. Riley's conveyance to the Defendant by deed of 
release, executed at a time when he had no title in himself^ was '^fed" 
by the subsequent acquisition of title (as will presently be shown), so 
as to pass the full estate to the Defendant by what is called 'Estoppel." 
The facts of the case were as follows : F. L. Riley, who was the origi- 
nal grantee of the land, became insolvent many years since, and by 
his sequestration this land, with all other assets, passed to his official 
assignee by force of the statute. But it had not been disposed of by 
the assignee when, after some time, the insolvent obtained his certifi- 
cate. Subsequently he was left in possession of the land and of the 
indicia of title, t.e., the said grant. Years afterwards, and probably 
under the mistaken idea that a certificate of conformity had the effect 
of restoring to an insolvent the unrealised assets of his estate, F. L. 
Riley assumed a right to sell and convey the land ; and accordingly 
he did so sell to the Defendant, and he thereupon executed in his favour 
the conveyance in question. At a still later date he obtained a release 
of his estate from sequestration, and thereupon his title to this land 
returned to him by way of statutory reconveyance. And again, later. 
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the Defendant^ without obtaining a fresh conveyance from F. L. Biley, Johitbtok 
entered into the contract for sale to the Plaintiff on which this suit rj^st 
was founded. There were the circumstances under which the ques* 
tion before the Master arose^ as to whether the conveyance from F. L. 
Biley to the Defendant did or did not operate by way of estoppel upon 
the subsequently acquired title^ so as to bind the land itself and to 
give to the Defendant the estate and interest contemplated^ but for the 
reason above mentioned not originally passed by the existing convey- 
ance to him, when, as already intimated, I was at one time inclined 
to answer the question in the affirmative ; and even now I yield to 
the authorities with reluctance, and without a satisfied appreciation of 
the refinements upon which they rest. It is not questioned that un- 
der a conveyance in a different form from that by release or by lease 
and release the estoppel would have arisen and would have had the 
required operation ; and although it had been decided that a convey- 
ance by lease and release cannot in itself have this effect, yet it has 
also been held, repeatedly, that it would so operate if it contained a 
distinct recital or averment of seisin in fee. The distinctions as to 
the effects of the different forms of conveyance are highly technical 
and artificial, and are difficult of appreciation at a time when all the 
forms have generally merged into that of lease and release ; and, as 
to the recital of seisin, it is not easy to see on what ground, in reason, 
it can have been permitted to create an estoppel in a deed of lease 
and release without also letting in the broader position that the 
general tenor of such a conveyance and its averments should have the 
like effect when amounting to the equivalent of a recital or averment 
of seisin in fee. In the case decided in this Court in 1849 {Doe. d. 
Ayrinwall v. Osborne), the Court strongly leant to the opinion 
that '' an assertion of title made by necessary implication'^ might 
be as effectual as one ''by express words,'' And if the ques- 
tion depended upon reason rather than upon English authorities, 
I should now hold such necessary implication to be sufficient; 
and in the present case I should have considered that the implication 
arose. We have here no express recital of seisin in fee; but we 
find that the deed purports to be founded on a contract for 
sale (meaning in fulness of tenure), and that the operative words 
are " grant, bargain, and sell," as weU as " release," and that the 
limitation is to the purchaser '' and his heirs to hold to him and his 
heirs and assigns for ever." And further, the vendor covenants with 
the purchaser '' and his heirs," executors, &c., '' that notwithstanding 
any act, deed, matter, or thing made or done by him (the original 
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JoHMHioir grantee)/' he^ tlie vendor^ then had good right to " release or assure" 
1^^ the said land *^in manner aforesaid'^ {ue., in fee). It seems tome 
that none but the most subtle of refinements could deny to the tenns 
of this instrument an equivalency to a recital or assertion of title in 
fee. Nevertheless, the case of Heath v. Crealock, which Mr. Jnstioe 
Fauceit has cited^ must^ I think^ be taken to deny to them the legal 
effect of which we have spoken. I must^ therefore bow to the 
decisions, and am only able to account for the distinctions above 
noticed by recognizing the purely artificial character of the principle 
of estate by estoppel, and acknowledging that it is not susceptible of 
extension by analogy or otherwise at the hands of this Court, but 
must be kept strictly within the letter of decided cases. 

Appeal Osmmedf with coiU. 

Solicitors for Appellant — Cape and Westgarthn 
Solicitors for Respondent — Gannon and McLaughlin. 



1879. BUCKLEY anb ANOTHER agakut GRACE akd AKOTUKR. 

AdrnMstraUon — AccouinU — CoHb — -P*^ «» /iwofanwy— J?ew«)r— Paymarf «*) 

Oowri, 

The Court will appoint a receiver to receive dividencbi in an Inaolvent Estate 
under admuuBtration, and to pay the same into Courts and will also allow coBts. 

THfs suit which was for the administration of the estate of one T. 
Budd deceased^ came on in further consideration as to costs^ and ako 
to obtain the opinion of the Court as to certain questions which had 
arisen. There were two Defendants who were husband and wife. 
The wife was formerly the widow of T. Budd, and in November, 
I860; had taken out letters of administration to his estate. The 
male Defendant ultimately went insolvent, and the suit was revived 
against his Official Assignee. 

C J. Manninffy for the Plaintiffs. T. Budd died in 1859, and no 
accounts were filed up to Februaryi 1876. An administration sum- 
mons was then taken out on which an order was made on the 2nd 
March; 1876, directing the usual administration accounts. On the 
18th March; 1876, there was another order as to accounts and by 
the direction of the Court accounts was filed. The matter then weat 
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before the Master in Equity^ on the 11th of Jnne^ 1878^ which Bucklbt Aim 
was confirmed on the 20th August, 1878. WhDe taking the ^^^^ 
accounts (which were very much mixed up) it appeared that after the C^race and 
order on the administration summons the Defendants sold some 
station property, but did not account for the money received, and as 
the matter proceeded it was found that only three children of the 
Testator were legitimate, instead of five as stated by the Defendants, 
hence the delay in making the report. The .station property was 
sold in May, 1876, for £2,760, and in the accounts of 29th June, 
1876, that sale is not mentioned. The amount found due by the 
Master's report was £4,260 12s. 7id., and that sum was ordered to 
be paid into Court within a month, by an order of the 26th Septem- 
ber, 1878. That was not done and the male Defendant became 
insolvent on the 27th November, 1878. In the Schedule the Decree 
for dE4i.260 12s. 7\A. appears. The Plaintiffs wish to prove in the 
insolvent's estate but the Chief Commissioner refuses to allow 
that on the ground that the Defendants are only cestui qui trustent. 
The Decree was that the money should be paid into Court 
and we now ask that an officer of the Court may be appointed 
to prove on the estate— to receive dividends and to pay the 
same into Court. [Sir W. Manning, J. : As the Plaintiffs only 
represent one of the three legitimate children they can only be cestui 
qui trustent for one third]. The Official Assignee is now the 
Defendant — can there not be an order on him to reeeive these 
dividends and pay the money into Court? (Sir W. Manning, J. : 
The order is simply to pay the money into Court. There must be 
a receiver in order that he may take the whole amount. The Chief 
Clerk is a proper person and he will not be required to give security.) 
The fund in Court is only a name. An action has been commenced 
against the sureties on the Administration Bond, so anything that 
can be obtained from the male Defendant's estate is so much saved. 

As to costs, these Plaintiffs are entitled to their costs as between 
solicitor and client on the authority of those cases which say that if a 
Plaintiff or any other person obtains the payment out of a fund in 
Court they are entitled to such costs, however they are to be arrived 
at— out of a share or otherwise. The Defendants should not be 
allowed any costs for the whole of this matter was brought about by 
their negUgence; 2 Williams on Exors., p. 2036. Here no accounts 
were filed for nearly 16 years. (Sir W. Manning, J. : Was any 
account kept?) None whatever, and when the accounts were filed 
they had charged some items twice over. On the whole account 
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BuoKxxTAHDtliey were allowed £6555 out of £10^602. Moreoyer^ notwidi* 
Akothbr standing the order to file the aecounts^ they sell some station 

Gbacs and property for £2750 and do not in any way account for that money. 
Anothme. rj^^y ^^^^ j^^y ^ p^y ^^ ^^^ Tickner v. Smiik (1). So 

much of the costa as are not obtained from the inaolveiit estite 
should come out of, and be a charge upon, the share of the female 
Defendant of the fund in Court, when the amount is ascertainei 
[Sib W. Manning, J. : Is her share settled on her 7] No. The 
property will be divided into thirds. The costs as between Fartj 
and Party should come out of the whole fund after the payment of 
the costs as between Solicitor and Client. The Administration Bond 
is for £3000 and is perfectly good. 

Sib W. Manning, J. I think that, under the circumstances, that 
should be so. Costs to be so paid as between Solicitor and C&sat 
I also think that the Defendants are not entitled to their costs. 

C J. Manning. Ought not the Defendants to pay the costs as 
between Party and Party ? It is our object to prove for those costs 
on the insolvent estate. 

Sib W. Manning, J. : Yes. It would be better to order the 

costs to be paid to the Receiver (the Chief Clerk of this Court), and 

then they will be part of the fund and he can prove for the costs. 

Reserve all questions as to charges on funds to be ultimatdy 

recovered by proof in the insolvent estate and by suits against the 

administration sureties. 

Order accordingly > 

Solicitor for the Plaintiffs — A, de Lma, Sydney. 

(1) 3 Sm. ft Gi£, 42. 



Inre THE MOBKENG STAB GOLD MINING COMPANY axdthe COM- 
PANIES ACT. 

Compames Act— RegistraUon — Winding up— Judgment agakut Ofidal Memager. 

This was an application to set aside a winding-up order on the 
grounds that the judgment on which such order was made was a 
nullity. 
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The Company was fonned on tlie 12tli June 1872 for the purposes -^« *» Mobw- 
of gold mining and was registered under the Acts 24 Vic. No 21 and j^ CoMPAinr! 
84 No. Vic. 16 but was an unregistered Company within the meaning of 
the Companies Act. On the 25th March, 1875, a judgment for 
£98 198 6d was recovered against Mr. Sandeman who had always 
been treated and looked upon as the Official Manager of the Com- 
pany. On that judgment an order to wind up the Company was ob- 
tained on the 21st December, 1876. 

Rogers and C, J. Manning, for shareholders in support of the 
application. It was proved before the Chief Commissioner that the 
Company was not registered. Therefore there was no manager and 
the judgment is a nullity and the winding-up order should be set 
aside. Matthey v. Wiseman (1) shews that where there is no Defendant 
all proceedings are void and invalid : Fisher's Digest Vol 8. p. 6060. 
[SiK W. Manning J. : How do you show that Mr. Sandeman is 
equal to a dead man ?] He is equal to a man that never existed. They 
are out of Court because they show that the Company was un- 
registered. [Sib W. Manning J. : You admit that he was treated 
on all hands as the Official Manager and that the judgment was 
against him.] No doubt, because we did not know it. It is now 
treated as an unregistered Company but it was ordered to be wound 
up under the supposition that it was a registered Company. The 
order is to wind up under the general Companies Act. Here the 
Court has been imposed upon. If they choose to come before the 
Primary Judge and say " this is a registered Company and here is 
a judgment against the Official Manager'' they obtain an order 
which would not have been made if the Company had been un- 
registered. If the Company was unregistered everyone connected 
with it would have an opportimity to come in and dispute this. The 
Company should be registered at the nearest place. It was impossible 
for us to find out that that had not been done before. To hmit our 
liability it must have been registered at a special place. [Sib W. 
Manning J. : Here you have, as it were, two judgments against 
you — 1st, that against the Manager, and 2nd the winding up order. 
You have to get over those. You were parties to the winding up and 
might have objected.] We shall be liable for every penny if that 
judgment holds. When they went to the Primabt Judge they 
should have known whether it was registered or unregistered. The 
order would not have been made if it was unregistered or unlimited. 
It would have been merely a Joint Stock Company or partnership and 

(1) L. J. C. P. 216. 
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In re Mobn- every shareholder would have to be senred. They say that this Com- 
M.^Coi^akt! P^^y should be wound up, 1st because it has ceased business^ 2nd 
because it cannot pay its debts^ and 8rd because the Court thinks fit. 
This is the only debt which the Company owes. It is said we allowed 
the judgment to go but at that time everyone thought that the person 
sued was the proper person to be sued^ and that the Company was 
registered ; in fact it was nearly being proved so but the Chief Com- 
missioner held that it was unregistered. The reason for the delay 
since the winding up order was because it was assumed that the Com- 
pany was registered and it was thought that every one had fully paid 
up. If this order is set aside these people will be paid in tdH; bat 
they^ having got the order said ''will you pay although yon 
are not liable V Why should we come in and prevent the 
winding up? and how can it be said that we let the judgment go ? 
[Sib W. Manning J.: You might have filed an affidavit in 
answer saying that it was untrue the Company was registored — bat 
you did not.] Then we had no notice. [Sib W. Manning^ J. : 
Tes ; the Petition.] There might be another Company of the same 
title. They ask that a registered Company shall be wound up and 
this Company is unregistered. The equitable principle is that they 
have represented that we could not be liable. That amounts to 
misrepresentation. The Company was not registered at any local 
Court which must be done under the Act. They will be in no worse 
a position if this order be set aside and there is no doubt they will be 
paid— otherwise we shall have enormous costs to pay as well. 

3f .' H. Stephen Q. C, and C B. Stephen, for the Official Liquidator, 
were not caUed upon. 

Sib W. Manning J.: This was a Company formed for Gold 
Minmg purposes. It was intended to be registered and it was only 
through a lapse that it was not. But whose fault was that T The 
Shareholders have neglected to look sharply after the registration and 
it is their own fault and misfortune. That^ however^ is not the only 
question. There have been large costs incurred and a debt is due. 
Who should bear this but the parties who are in fault ? The real point 
is — the shareholders believing that the Company was duly registered 
appointed an Official Manager who has an action brought against him 
for a debt. He is held out as the Official Manager. This most 
have come before the Directors and yet there was no defence to the 
action and they submitted to let the Court go on the assumption that 
they were a registered Company ; they admitted that they were in 
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effect T^iistered. Bat they might have come in on the "Petition, In re Mobh- 

where it is stated that they were a registered Company. That point ^ cJompaitt! 

was not taken. If it had been, the Judge might still have ordered 

the Company to be wound up. Each shareholder thought himself safe. 

They were best able to know whether they were registered or not^ but 

they say nothing and submit to the order to wind up. That order is 

in itself a judgment and I do not think that I am justified now in 

setting aside the judgment of the Court. I must abide by it. After 

all, this is only in consequence of some discovery now of what was 

not done years ago. It was their fault or oversight and now they 

want to take advantage of it. There may be extreme cases in which 

a winding-up order may be rescinded^ but it is not necessary to go 

into that qfuestion now. 

Motion Hummed, with coeU. 

Bohtitoir for the Applicanta— F. Cwrtm. 

Solicitors for the Respondent — Want, Jokmon and Wani. 



OHRISTIAK ANX> OrjULifiJiS v. MTTiLBR. 1879. 

Noikt to fiwrdumnitf tfuato fleeting l^ ^ '' 

Selection taken up by eervant — Improvemente. 

The Bill in this suit stated that the Plaintiffs were graaders, and that 
in the month of February^ 1872, one (7. W. Paine, acting as the 
agent of the Plaintiffs, and with their money took up a selection of 
830 acres in the name of John Taylor as trustee for the Plaintiffs* 
On the 1st December, 1874^ Taylor as such trustee and by the 
direction of the Plaintiffs signed a notification of transfer of the 820 
acres to the Defendant, which was recorded in the books of the 
Crown Land Agent, but no conveyance was executed* The Defen- 
dant cm the 1st December, 1874, and until March, 1877, was a 
servant of the Plaintiffs, and was employed by them as a shepherd on 
the 820 acres and adjoining land. The Defendant agreed to reside 
as trustee for the Plaintiffs on the land for three years, and at the 
expiration of that time to deliver the land to the Plaintiffs. During 
such three years the Plaintiffil expended about £S20 of their own 
money on the land, and the Dcfisudant made the requisite dedarationa 
as to improvements under the Crown Lands Alienation Act of 1861. 
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CBBxmAx The Defendant refused to deliver up possession of the land to the 
ictt^'mo Plaintifb^ and by his answer denied that he was employed by the Plain- 
tiffs as a shepherd^ alleging that he was engaged in farming pursuits 
on his own account — that his two sons were shepherds for the Plain- 
aSk, and that as a matter of convenience he allowed the Plaintifb 
sheep to graie on the 820 acres. The Defendant denied all knowledge 
of the £Bbct that the land was held by Taylor as trustee for the Plain- 
tifis, and alleged he had made an agreement with a ICr. Parks (the 
manager for the Plaintiffs)^ by which agreement Park» was to find the 
necessary money for taking up the land for the Defendant — the 
Defendant promising to give the Plaintiffi the refusal of the 
selection. 

The prayed Bill that the Defendant might be declared a trustee for 
the Plaintiffs, and might be decreed to transfer the lands to the 
Plaintiffs, and might be restrained firom incumbering or disposing of 
the same. 

Owen and C /. Manning, for the Plaintiffs. The question here is 
not so much one of notice as of agreement. The Defendant's version of 
the matter is that the overseer of the Plaintiffs took up the land for 
him* He says he was not in the employ of the Plaintiffs and that 
he agreed with Parks as to this land. Parks gives a point blank 
denial to that agreement. So it is only oath against oath and the 
onus of proving the agreement is on the Defendant. It is undisputed 
that the Defendant went on to the land without paying anything to 
Tayhr. It was Parhf money, and that would create a trusteeship 
Barton v. 3fiitr (1). He has to get rid of that trusteeship and he 
attempts to do so by setting up that agreement. Moreover we have the 
fact that, but for that agreement, he was a mere trustee. But the evi* 
dence is that Taylor swore he told the Defendant that he Taylor was 
holding the land for the Plaintiffs. Therefore apart from the question 
of trusteeship in law, there is direct evidence of actual notice to the 
Defendant that the land was hdd by Taylor for the Plaintiflb, and 
that the Defendant was in Taylor'^s shoes as regards the Plaintiffs. 
As to the improvements— he was paid for what he did by the Plain- 
tifib, and did not lay out anything until 1878. 

Davis for the Defendant. There can be no question as to how the 
selection was taken up, the question is how did the Defendant become 
possessed. l£ this land came to him in the manner he describes, 
vis., that he was induced to forego another selection by the promise 
of this one— then the fact that the sdection was taken up in Taylor^ s 

(1) 11 aca. Eq. 90. 
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name and transferred to Parks would not alter the case. There is no Cheibtuk 
question but that something occurred about some 80 acres in an millkb. 
angle of the river being offered to the Defendant^ for Parks admits 
it in his evidence. The Defendant intended to take up that 80 acres 
but was, so to speak^ put off doing that by the fact of this 320 being 
taken up for him. He resided on the land and undoubtedly believed 
that he had a right to it^ and that it was a location for himself. The 
Plaintiffs believed that he was favourable to them^ and that therefore 
it was worth their while to give it to him in order to keep out others^ 
and to keep the property for grazing purposes — ^not that the Defen- 
dant was to be simply a nominee of the Plaintiffs^ but that this was 
to be a kind of homestead for him. In that view of the case the 
Defendant is entitled to hold this land. He fairly believed that he 
was having it given to him. 

Owen^ in reply. As to the 80 acres there was no agency on the 
part of Parks to enter into the agreement and the Defendant has 
failed- to set it up. 

Sib W. Manning^ J. : I do not feel any doubt in regard to 

this case. In the first place the principle contained in Barton v. 

Mtar must be got over and the Defendant has failed to do so. This 

case is not as if the land had been given for old service or out of 

family regard. I am clearly of opinion that such is not established. 

Neither is it probable that Parks would do that which is alleged. 

It is much more likely that the Plaintiffs '•should wish to secure 

tbe knd to themselves than that they should lend money to their 

servant to take up land. Moreover as to the arrangement there 

is oath against oath^ and in the surrounding circumstances the 

Defendant is diametrically opposed to all the Plaintiffs' witnesses. 

I feel that the Defendant's evidence is not to be relied on. There 

is abundant evidence of an existing trust. This Defendant, as a 

sbepherd, was the most likely person to be put in to hold for the 

Plaintiffs. Altogether I think that there is actual evidence of an 

express trust. As to the 80 acres, I think that what was meant was 

that a shepherd taking up 80 acres in the middle of a run would be 

likely to be dismissed, but if the master gave 80 acres in a particular 

place that would be consistent with their going on in friendly 

relations — so the Defendant has not lost anything by taking up 

the 820 acres. 

Decree far the Plaintiffs, with costs. 

Solicitor for Plaintiff — J. P. Abbott, by Cq»e and Westgarth* 
Solicitor for Pefendant — /. WUJiamion. 
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1879. FUTTEB ogainM TOOHEY. 

y Notkt to fwrthnuet ^ trutta ^eitmg kmd— Crown Ltmdo AtimaUon Ad 1861- 

£hfidenee» 

On the 17tli June, 1875, one David Ryan, conditionaUy purehaaed 
certain land under the 2l8t section of the Crown Lands Alieottion 
Act of 1861, and on the 12th January, 1877, contracted with the 
Plaintiff for the sale to him of the same land. The sam of £80 wis 
paid as deposit on signing the contract, and it was then arranged 
that Ryan should continue to reside on and occupy the land until 
the 6th March, 1877. On that day the Plaintiff agreed to trantfer 
the land to one Jamet Hvi»(m, as a Trustee for the Plaintiff, upon 
certain terms, for the period of three years, at the expiration of 
which time Huds(m was to re-transfer to the Plaintiff. Ryan at the 
Plaintiff's request transferred to Huiam on the said 5th March, 
1877, and received the balance of the purchase money (£100) from 
the Plaintiff. The Plaintiff expended money on the improyement of 
the land, and employed Hudtan on such improvements. On the 6th 
November, 1877, the Plaintiff applied to Hudson for a tranafier of 
portion of the land, but Hudson delayed executing such transfer 
until the 4th December, 1877, on which date he sold the land, 
amounting to 180 acres, and also another piece of 120 acres to the 
Defendant for dSlOO. The Defendant was a brother-^in-law of 
RyaanfSf and resided on land adjoining the land in question. Hie 
question was whether the Defendant at the time of taking the 
transfra: from Hudson had notice of the trusts on which Hudson 
held. 

The Bill prayed :— 1, that the Defendant might be declared a 
Trustee for the Plaintiff of the land in question ; 2, that the 
Defendant might be decreed forthwith to transfer the land to the 
Plaintiff; 8, that the Defendant might be decreed to fulfil all 
conditiona and make all declarations and execute and sign all deeds 
and documents required by the said Crown Lands Alienation Act of 
1861, and the Begulations thereunder ; and for an injxmction and 
further relief. 

Owen and Knox, for the Plaintiff. The only question is aa to 
notice—whether the Defendant at the time of the transfer to him by 
Hudson was aware that the Umd was held by Hudson as a tnitftee. 
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If the witnesses are to be believed the Plaintiff must be rigbt in his Furma 
contention. As against the witnesses for the Plaintiff there is only xooasr. 
the nnsapported testimony of the Defendant himself. 

[Sib W. Manning^ J.^ stopped Owen and called on Ditvii.'] 

Davis and Heydon, for the Defendant. It is incumbent on the 
Plaintiff to establish his case. [Sib W. Manning^ J. : It is not 
only a question of beliefj but the price— -iEl 00 for 800 acres— has to 
be looked at.] The Defendant is a farmer^ and perhaps not a very 
acute man. On the evidence of the Plaintiff's own witnesses we are 
right. It may be that Hudson has done the Plaintiff a wrong; but 
that is not the question here. The question is can the Plaintiff take 
firom the Defendant the land taken up in this manner f In regard 
to all the land the arrangement was that Byan was to transfer to 
Hudson on behalf of the Plaintiff. Byan signed at the request of the 
Plaintiff. What Byan in effect says was that the transaction was to 
include the 120 acres. Byan held the original 800 acres and also 
additional. [Sib W. Manning^ J. : The 120 acres was taken up 
after the purchase by the Plaintiff.] The date is a mistake; it should 
be 1877. As a matter of fact the Defendant finds Hudson in 
possession of and occupying the land. That would, to his mind, 
indicate that Hudson had become the possessor. Nothing has 
happened which would have conveyed to the Defendant's mind that 
Hudson was a trustee or nominee — ^the Plaintiff's evidence does not 
show that Hudson was a trustee. There must be a notice of some 
kind to show that Hudson was not holding in his own right. 
Hudson is prima fade the possessor of the land, and unless we can 
see a conspiracy there is conclusive proof that he held out to the 
Defendant that he could do what he liked with the land. Hudson 
tells the Defendant that the Plaintiff owed him money. The 
Defendant instituted inquiries and obtained extracts from the Land 
Agents' books, showing that the 800 acres are Hudsoffs property. 
As to the Defendant's obtaining these 800 acres for iElOO — ^five 
shillings an acre on 800 acres is £75 — and then the fact of the 
drought must be taken into consideration, and as to the improve- 
ments the Plaintiff himself only values them at £60. [Sib W. 
Manning, J. : What is the date of the transfer from Byan o 
Hudson r] 1877. The Defendant had to go and raise the £100 at his 
Banker's. We submit that £100 is a fair value, and not at all a 
small sum. The Plaintiff should not have allowed the Defendant to 
think that he could do what he liked with this land. [Sib W. 
Manning, J. : Do you dispute the fact that Hudson was really a 
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Fumm tnutee fl] No. We are not caOed on to prove that, but that tb 
TooHiT. Plaintiff fiEoled to convey to Hudttm that he waa. We are not bound 
to ahow that Hud$an haa a claim against the Plaintiff. [SimW. 
Manning^ J. : What Htukan told the Defendant waa not that he 
waa a bona fide holder, bnt that he had to stay on the ground until a 
certain time expired.] That time waa np on 5th November. Wliat 
he meant waa that, when the time was fnlfilled, the land became Ui 
unless something waa done by the Plaintiff. [Sir W. Mannino, J. : 
Knowledge is not required in these matters of notice.] Some eort of 
knowledge is. The Defendant knew from Hudton that he {Hudtfm) 
had a right to transfer. The Defendant knows what '' dummying '' 
means. [Sib W. Manning, J. : His inquiries at the land office 
would only show who was the legal owner.] The Defendant would 
know that, if Hudfon was a '' dummy," he could not buy behind the 
back of the Plaintiff. The Defendant, in hia evidence, not only 
denies any notice, but explains the circumstances under which he 
does so. The Defendant believed that Hudson was the owner of this 
land, and could dispose of it, and he purchased with his own iClOO, 
and therefore it was a purchase for valuable consideration without 
notice. When the Defendant wa^ treating with Hudson he was 
trying to obtain the best bargain he could. Both the Plaintiff and 
Defendant have been victimized by Hudson^ who undoubtedly had a 
claim against the Plaintiff, but no right to sell the land. Is it likely 
that Hudson would tell that to the Defendant or to anyone to whom 
he waa selling ? 

Sib W. Manning, J. : The question of law cannot arise in this 
case because Ryan was a selector in his own right. Hudson was a 
mere servant for the purposes of a trust, and he was to reap certain 
benefits as a recompense for such service. It is said that under the 
circumstances there was no notice of a secret trust, but taking the 
evidence into consideration I think there was ample notice. It does 
appear that the Defendant, in contradicting every witness for the 
Plaintiff, was trying what his oath could do. Ryan, the original 
selector, and the Defendant were brothers-in-law. The selections 
joined each other, and the probability is that when one waa sold the 
brother-in-law would be likely to know who was the purchaser. The 
Defendant is a poor man and is not likely to be able to buy 800 acres 
of land without some inquiry by the neighbours aa to how he could 
do so. Ryan is not likely to state things against the Defendant, but 
his evidence is that he sold the land to the Plaintiff, and told the 
Defendant of such sale. If he only told him that he was under 
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contract for sale to the Plaintiff, that would have been sufficient, but Futtkr 
surely what he did tell him amounted to notice. But added to this xdohey. 
Hudson, in his evidence, says — ''I told him the way in which I held 
the land.'' Could there be any doubt in the Defendant's mind that 
Hudson was merely the nominee of another person? Moreover, 
the recompense to Hudson must have been for his services while 
holding the land for the Plaintiff. Now the evidence of the 
Defendant simply amounts to a distinct denial of everything brought 
forward on behalf of the Plaintiff — ^he is opposed to the witnesses 
and alK> to the probabilities of the case. Looking at all the circum- 
stances, I think that there was ample notice to the Defendant. 
Knowledge is not necessary. Sometimes very slight notice is 
necessary — sufficient to put the party on inquiry. Altogether, 
I think there should be a Decree for the Plaintiff. 

Decree as prayed (except as to declarations in 9rd 
paragraph) with costs. 

Solicitors for VhintiS-^Scarvett and Gordon by Ctq^e and fVestgarth. 
Solicitor for Defendant — Russell by Gannon and McLaughlin, 



LYONS (OFFiaAL Assionbb) agoanst HENDERSON. 1879. 

May 8. 
FraiudtdefU conveyance — Purchfue by ton from insohent father, 

8. purchased from F. (his father) land on the eve of F.'a insolvenoy, and mort- 
gaged it the next day for same prioe as he gave. F.'s Official Assignee claimed the 
eqni^ of redemption. 

ffeU Conveyance not fraudulent, and Official Assignee not entitled to equity of 
redemption* 

This was a suit by the Official Assignee of the estate of one Thomas 
Alfred Henderson against Charles Alfred Henderson. The bill stated 
that the Defendant was the son of the Insolvent^ T. A. Henderson^ and 
that in the month of August^ 1877j the Insolvent was the registered 
proprietor of certain land. On the 10th May, 1877, the Insolvent 
transferred that land to the Defendant in consideration of the sum of 
d6600, subject to a mortgage for £460 dated 23rd October, 1874, and 
to another mortgage for £700 dated Ist October, 1876. A discharge 
of the mortgage of the 28rd October, 1874, and a memorandum of the 
mortgage of the 1st October, 1876, were registered on lOth May, 1877, 



^ 
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LTon at the Bame time aa the registration of the transfer* and on the 11th 
naKDBRsoii. ^^y» ^^77, at 1 pjn.^ a memorandum of mortgage firom the Defendant 
to A. Osborne and B. M. OAome to secure d£600 was roistered. 
The said land was the only availahle property of the Insolvent with the 
exception of a small amount of furniture, kc The Insolvent on the 
SQth May, 1877, surrendered his estate. The Plaintiff charged that 
the consideration mentioned in the Transfer was less than the vahe 
of the land, and that such Transfer was executed without valuable con- 
sideration, in contemplation of insolvency, and with intent to defeat 
and delay creditors. The Plaintiff prayed that the Transfer might be 
declared fraudulent and void aa against the Plaintiff, and that, subject 
to the two mortgages of the 1st October, 1876, and 10th May, 1877, 
the Defendant might be declared a trustee for the Plaintiff. 

The Defendant hy his answer denied that the amount as named in 
the Transfer was less than the value of the land, and stated that sad 
sum was the fair market value of such land. 

Darlejf, Q.C., and Knox, for the Plaintiff. We do not seek to place 
the Defendant in any worse position than he was in on the 10th of 
May, 1877. We may beentitied to the equity of redemption subject 
to the two mortgages. The £acts of the case shew that sequestration 
was inevitable, and we have been prevented from getting in the equity 
of redemption for the benefit of creditors. If the Insolvent had 
become the mortgagee we should have been entitied to the equity of 
redemption, subject to the payment of d£l ,800. Tins is not a question 
of adequacy or inadequacy of consideration. A man may convey 
property to a member of his family as a secret trustee and then 
mortgage it. His personal liability does not really amount to much, 
And if he could find a trustee who would advance the whole of the 
money he would be right to take it. Here on the face of the 
Transfer the matter is suspicious. [Sir W. Manning, J. Tou do not 
charge fraud.] The words in the bill imply it. SempSB v. Lee (1). 
That was a gross inadequacy of consideration. Here is a man who 
knows he can borrow the fall amount before he huys ; he knows that 
he is getting a hargain, and that he is giving £600 for what is worth 
jBQOO. He knows, moreover, that it is trust property, and that truateea 
cannot lend more than two-thirds of the value of such property. 
Here it is proved that the Insolvent had no other property than the 
land in question. He was liable, unfortunately, for his wife's debts, 
but still he did part with all the property he had, and so was thereby 

(1) 4 8.O.R. 90. 
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rendered insolvent. He has given no consideration for the equity of Lyons 
redemption. He has with one hand bought and with the other tt^^^^^^ 
mortgaged. 

We seek not to set aside the mortgage^ but the equity of redemp- 
tion for which he has paid nothing. The Defendant^ on the proceed- 
ings in the Insolvency Gourti was merely a purchaser for the 
convenience of the Insolvent, that is to say, he was going to purchase 
the property for whatever he could mortgage it for afterwards. The 
equity of redemption was made a present to him. The son only 
offered to give the amount which could be raised on the property. 

It may not be necessary in this particular case to charge downright 
fraud, but here is a man on the eve of insolvency, pressed to pay debts 
for which the law makes him liable, but which came upon him by sur- 
prise, having this property, and only this, secures to himself or to the 
family by this contrivance an equity of redemption that is worth one- 
third of the purchase money. If we can shew that there was an 
intent to delay and defeat the creditors then we are entitled to the 
decree. The money was advanced for trustees, and no trustee would be 
likely to lend £600 on property worth only £600. The evidence as 
to the value of the property may be contradictory, but it leaves this 
clear that what we are trying to obtain, viz., the equity of redemption, 
should not be handed over by the father to the son without valuable 
consideration. The son could only have been put in to keep the 
property for the creditors. There can be no other reason for his 
being brought into the arrangement. The money was advanced 
before the Transfer, and simply as a matter of friendship to the father. 

Ocrdon and Owen. The Plaintiff is out of Court on his own show- 
ing. The question is, whether £700 and £600 is a valuable consider- 
ation or not. The Insolvent in the case has his certificate, and how 
does that tally with this alleged fraud f Sempitt v. Lee (u&i ng^ra) 
is a strong authority in our favour. Can the Court in this case come 
to a conclusion that the consideration was so grossly inadequate as to 
cause an act of alienation. The question is not what is a valuable 
consideration now, but what was a valuable consideration at the time 
of the transaction. 

As to the question of fraud, the Defendant was examined and cross- 
examined for the Plaintiff and then, for the Defendant. In reply the 
evidence in the Insolvency proceedings was put in, and it is on that 
evidence that the argument on the other side is founded. (It was ad- 
mitted that the Statute of Elizabeth could not be relied upon.) Then 
there is only the question as to the value. (They referred to 5 Vic. 



26 SUFBEME CfOUBT EBPOBTS. N.S. 

Ltoito No. 17, 8. 6.) That is a &ir propoation, but can it be aaid that in 

Hbvdrbsok. ^^ ^^^ ^^^f ® ^'^^ 1^0 valuable conaideration. 

Knox, in reply. 

Sir William Manning^ A. P. J. I do not think it necessary in 
this case to reserve my judgment. This bill does not judge either 
moral or equitable fraud. All that is stated is that the price is in- 
adequate, and nothing can be more dear than that that does not 
amount to a charge of fraud. This ought never to be lost sight of. 
At Common Law^ if fraud is intimated^ it must be pleaded spedallyj 
but that is not so here. The language obviously only applies to the 
mortgagor. If a party obtains a freegift he may well stand or frll by 
his rights, butif it be tiie result of contrivance, that is a fraud, although 
there may be a valuable consideration, but that is not alleged; the 
property may be sacrificed to spite a creditor, that is wrong as against 
the creditors; but if the purchaser is not a party to that, the law wiU 
not interfere. The question resolves itself into this— Was this a 
valuable consideration within the 6th Sec, of 5 Vic. No., 17 T In 
Sempill V. Lee it was so thought, but I should have been more satis- 
fied if the Privy Council had confirmed that judgment. Nobody 
would dispute the principle, which is undoubtedly good. We are not, 
bound, however, to the letter of the statute. Let it be understood that 
I do not wish to be taken as adopting a principle beyond that which 
IB laid down in SempiU v. Lee, nor do I wish to enlarge upon that 
case. If this case resembled that I should be bound by it, but 
here there is no evidence of undervalue but rather the contrary, 
although the evidence is certainly contradictory. The value of land 
is subject to panics or furores which are highly speculative, and here, 
where the witnesses differ enormously, how can I decide upon a 
matter of opinion ? If I had evidence before me of what the property 
had realised at any given time, I might be guided by that evidence, 
but that is not so, I cannot say that the inadequacy is such as to 
compel me to follow SempiU v. Lee. It is said, however, that the 
Defendant obtains the equity of redemption for nothing. I do not see 
that. The reason for the money being advanced was that the lender 
thought it was safe— 4hat the borrower was a man of means, more or 
less, and a wish to help the family, or a friend, was at the bottom of the 
transaction. The son wished to help the father, and so did the lender. 

^ It is said that a personal security is nothing, but that in itself is a 

consideration of great importance. Although it is not raised on the 
pleadings I think it right to express an opinion as to transactions 
between father and son. Such a transaction at first glance may 
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appear doubtfiil, bat I think that in this case sufficient explanation Ltoks 

has been given. It was no doubt a bargain. No fact has been ad- HmipuKsoVf 

duced to shew a sinister or improper motive in the son. It turns out 

that he has sustained no loss — so much the better for him. It is said 

that the father could have obtained the money with the same facility 

as the son j not so^ people may lend to persons not in debt when 

they would decline to advance to those who are embarrassed and 

pressed with liabilities. Upon these grounds I think this Bill should 

be dismissed, and with costs. It may have been gathered from this 

judgment that I have not taken into consideration the question of 

fraud, but I may state that, however the bill had been drawn, I should 

have come to the same conclusion. 

Decree accordingly. 

Solicitors for the Plaintiff — Want, Johnson and Want, Sydney. 
Solicitors for the Defendantr— Gannon and McLaughlin, Sydney. 



In re ISAACS and OOMPANT, and 26 Via, No. 12. Jme 24. 

Petition for advice—Insoiveney — Two seta qf Creditora. 

This was a Petition for the advice of the Court. The Petition 
stated : — ^By an Indenture dated 81st of December, 1878, Isaacs and 
Co. assigned their estate for the benefit of their creditors. After the 
execution of that deed, Isaacs and Co.'s estate and affairs were 
carefully investigated, the result showing that by careful management 
the creditors might be paid in full. It was therefore agreed that the 
estate should be re-assigned to Isaacs and Co. in order to enable them 
to work the business for the purpose of paying their then creditors, 
Isaacs and Co. giving the Assignees promissory notes at 4, 6, 8, 10, 
12, 14, 16, and 18 months for the amoimt of their debts. By an 
Indenture, dated 2nd of January, 1879, the estate was re-assigned 
to Isaacs and Co. The promissory notes were made, and Isaacs and 
Co. took possession of the re-assigned estate and carried on the 
business. In the course of carrying on such business, and in order 
to enable them to work off the stock then on hand, Isaacs and Co. 
purchased certain goods on credit. I <> it h and Co. failed to meet the 
promissory notes, and the original A.i^piees re-entered and took 
possession of the stock including the new goods. The new creditors 
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In re Isaaob daimed to be entitled to participate in the proceeds of the realisation 
of the stock proportionately with the old. The advice of the Court 
was asked. 

DaviSj for the trustees and original creditors. 

Owen, for the new creditors. 

Daois read the petition. [Sir W. Mannino« J. Was the estate 

re-assigned to them absolutely ?] It was contemplated that Isaacs 

and Co. would purchase goods for the purpose of getting the old 

stock off their hands^ because a power of re-entry was given for the 

purpose of taking such goods. The question is for whom Isaacs and 

Co. hold these goods. I appear^ practically^ for the old creditors. 

When they re-entered they took possession for the creditors under 

the first deed. It is true that thb property did not exists but it was 

contemplated. Holroyd v. Marshall (1). [Sib W. Manning^ J. 

The question is, did not the old creditors make Isaacs and Co. their 

agents for newly acquired property ?] No. Morris v. TayloTf 1857. 

If A makes an assignment to B, for good consideration^ to obtain 

newly acquired goods^ that is good even against a judgment creditor. 

[Sir W. Mannino^ J. Isaacs and Co. contract debts under the 

authority of the earlier creditors. They are held out as purchasers]. 

These trustees on the 1st of January, 1879| are absolutely possessed 

of this property, the re-selling of which is contemplated. They do 

re-sell to Isaacs and Co., and take security. It is a case of mortgagor 

and mortgagee for, in eflFect, Isaacs and Co. mortgage. If, instead of 

a re-assignment, they had obtained a letter of license and had given 

a mortgage, and had gone on trading and contracting new debts 

(which they had power to do), the prior creditors could have gone in. 

They take possession under their power. One of the conditions has 

been fulfilled. The mortgagees enter and take possession, as they are 

entitled to everything, whether old or new. The security is the 

whole of the existing and future acquired estate. Isaacs and Co. 

have bought other goods. The trustees enter and hold. [Sir W. 

Manning, J. Yes; but only as against Isaacs and Co.] There is 

nothing here to shew that they did not do so haphazard. There is 

no allegation of fraud. Credit was given to Isaacs and Co. alone, 

who bought the newly acquired goods in the market. [Sir W. 

Manning, J. To what did the new creditors trust 7] To Isaacs 

and Co. [Sir W. Manning, J. Who put Isaacs and Co. in that 

position ?] That is not the question. The only contention here is 

(1) 10H.L.a, 891. 
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whether there should be a division pari passu, or whether the goods In re Isaacs 
are to be given back. [Sir W. Manning^ J. At the time 'that the ^^ ^* 
new goods were bought the old goods belonged to Isaacs and Co.] 
On the sale to Isaacs and Co. the goods passed from Isaacs and Co. 
The sellers had a claim only. But Isaacs and Co. have^ in the 
carrying on of the business, sold some of these goods. The sellers 
sell with a knowledge of the promissory notes. They gave credit to 
Isaacs and Co. The old creditors stipulated for the after acquired 
property, and therefore the trastees held for the old creditors. 
Supposing we seize, and Isaacs and Co. sequestrate their estate, who 
would have a right to the goods f Not the Official Assignee, and 
certainly not the new creditors. [Sir W. Manning, J. In law 
under that power they would be entitled to re-enter. Must they not 
as trustees either prefer or, at least, treat them as equals ?] Their 
duties are laid down in the four comers of the deed of assignment. 
Being legally entitled, they can only hold as trustees. This is a 
declared and expressed trust. [Sir W. Manning J. Supposing 
that they said we won't trust Isaacs and Co., but any one else, would 
they not be liable ?] Yes, because they would be principals ; Isaacs 
and Co. are strangers because there was a re-sale. [Sir W. 
Manning, J. Who signed the second deed ?] The first deed gives 
the power to sell ; the second deed is only executed by the Petitioners 
and Isaacs and Co. In appearing for the Trustees I also represent 
the old creditors. The Trustees are bound to hold these goods on 
the express trusts set forth in the deed. No new creditor has been 
misled. The new creditors may be unfortimate, but that does not 
affect us. The assets can only go to the creditors under the deed of 
December, 1878. 

Owen. We cannot go outside the Petition, and on that the 
Trustees have made Isaacs and Co. their agents, for the purpose of 
working the business. If the Trustees had realised no new debts 
they could have been contracted ; they had no power to replenish the 
stock, and Isaacs and Co. were placed there for the very purpose of 
contracting new debts. In the deed of 2nd January, 1879, there 
is an express reference to future debts. The new stock was taken 
possession of; it is not as if they had replaced the old stock with the 
proceeds of the same, but these new goods were purchased on credit, 
and being so those goods . or their value should be returned. The 
new goods were not even bought partly on credit and partly with the 
proceeds of the old. The Trustees were Trustees for the new 
creditors, and, therefore, ought either to restore the goods or their 
value. 
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/n re Isaacs Dorit, in reply. The qaestion isj how much of the new goods remain 
^^ ^' on hand ? Supposing some were soldj the money cannot be 
earmarked. [Sir W^ Manning^ J. The only reason for appointing 
Isaacs and Co. in the quality of agents ^as to clear off the old debts]. 
There are fresh goods bought on credit^ with which goodsj or the 
proceeds thereof, the old creditors desired to pay the old debts. The 
new creditors must, like a mortgage, run that risk. It may seem 
hard upon the new creditors, but they should not have trusted to 
them. 

Sib William Manning, J. In this case I have simply to 
answer the question propounded by the petition. In my opinion, the 
new creditors are neither entitled to a priority or to the return of the 
goods. The new debts were subject to the old, and therefore the new 
creditors are not entitled preferentially, but they are port passu. The 
creditors are bound by the meeting, and I must assume that what the 
trustees did was done with the consent of the creditors, viz., that there 
should be a re-assignment. By the second deed Isaacs and Co. were 
put back to their old position, and it was necessary, conmiercially; 
that there should be new purchases to such an extent as to enable the 
estate to be wound up within a limited time. This was done, and 
they are expressly put in a position to contract new debts for the pur- 
pose of paying twenty shillings in the pound. In effect, although not 
strictly, Isaacs and Co. are agents, and the new creditors are not to 
be put in a worse position than the old. They must come in equit- 
ably— jMirt passu* They are badly off because their new goods are 
worth twenty shillings in the pound ; of that they must take their 
chance. I do not desire to question Holroyd v. Marshall, but I 
assume that these goods passed on re-entry to the Trustees, and bearing 
in mind the whole of the arrangements, I think that the new creditors 
ought at least to be equal with the old. 

Costs out of the estate. 

Solicitors — Want, Johnson and Wiant, Sydney. 
Holdsworth and Evans, Sydney. 
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SMITH Ain> OTHEBS ogainH KEARE^Y and OTHERS. June 25. 

Evidence tending to bastardize issue. 

Judgment roll in action between third parties not admissible where legitimacy of 
infant in question. Lseaes in action of crim, con, admissable. 

This was an application to reverse the decision of the Master in 
Eqnity on taking evidence in the suit. The evidence not admitted 
was : Certain alleged statements tending to bastardize issue through 
the mother's evidence^ the judgment roll in an action of crim. can., 
and the issue with the indorsement of the finding of the jury. 

Owen^ and C.J. Manning^ in support of the application. Under the 
old law parents could not give evidence of access or non-access, but 
could of adultery : Rex v. Luff (I). Here evidence has been given 
as to the incompetency of Mr. Linden to procreate children. Impo- 
tence is, practically, equal to non-access : Rex. v. Sowion (2). Now 
the parents may give evidence of access or non-access; Taylor on 
Evidence, vol. 1, p. 799, 7th ed.; In re Rieoufs Trusts (8) ; In re 
YearwooJPs Trusts (4). Moreover, Mrs. Linden was living in adultery 
with Baldwin. 

As to the judgment roll in the action on crim. can. being 
admissable, the Master ought to have admitted it. A verdict was 
obtained in that action, and the best evidence of that is the judgment 
roll. As to the issues in the action of Kearney v. Gorrick the infant 
was» virtually, a party. It was an interpleader issue, and should be 
before this Court. The evidence given in that case is sufficient to 
make the issue admissable. [Sib W. Mannino, J. Without calling 
upon the other side, I may say at once that the verdict in the 
interpleader suit is not admissible. Our law does not make a trustee 
represent an infant, and I do not think that she is bound by what 
happened in that suit. However, as to the issues in that suit being 
admissible or.not, I should like to hear arguments of counsel]. 

Davis, and Knox, for the infant. It is the clearest possible law 
that no statement of a parent after marriage is admissible to in any 
way bastardize the issue of the wife. [He referred to Goodright v. 
Moss (5) ; Rex. v. Inhabitants of Saurian (ubi supraj ; Cope v. Cape 

(1) 8 East. 203. (4) L.K. 5 Ch. Div. 545. 

(2) 5 Ad. & £1. 186. (5) 2 Cowper, 591-594. 

(3) L.R. 10 £q. 41. 
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Smith (6) ; Wright Y. HoldgaU (7). Here, however, the parents are both 
KBAB19ET. d^d» <^d now it is attempted to give evidence of what people 
recollect of converaations with the wife. That might be admiaaibk 
on a question of pedigree, but on a question of Intimacy it caimot 
be. [They referred to Taylor on Evidence, cap. 9, 6th ed. ; Jiehk) 
V. ^imgif (8) ; Ptonea v. Boseey (9). 

No woman's evidence is admissible to bastardize her chfldraij 
Wright v. HoUgate (u&i ng^a). All the cases establish that propositkni. 
[He referred to Taylor on Evidence, 6th ed., para. 578, p. 577, vol. 1]. 
It is said that that is got rid of altogether under Sideoufi Ihuti 
(ti&t ng^a) and the Statute. In that case the Vice-chancellor refiued 
to proceed on the evidence of the father alone, but went on other 
evidence. [Sir William Manning, J. What were the dates in 
Sideoufa Trusts ?] The child was bom on the 16th October, 1846, 
and the question was, therefore, whether there was access during 
February and March [he referred to Yearwood^s Trusts, ubi suprtu[ 
With great respect, how did the Vice-chancellor arrive at his deci- 
sion ? It was on the Statute Law [he referred to 16 Vic, No. H 
s. 4, 22 Vic, No. 7, s. 3, and 82 and 83 Vic, chap. 68, on which is 
founded 86 Vic, No. 9.] It is manifest that the Divorce Act giyes 
power to adduce evidence. They must, however, get rid of 
. Brougham's Act. [Sib William Manning, J. Has not the whole 
policy of the Law been altered]. It is a Common Law rule, and has 
been recognised for years. Families have existed on it. The rule 
must be got rid of by special enactment. It was attempted to pat in 
evidence the judgment roll in all actions of crtm. eon* between the 
husband and a Mr. Baldwin, but evidence in an action between third 
parties cannot be admissible as against this infant. It cannot bind 
her. She claims under a settlement, and is, unquestionably, a daughter 
of Mrs. Linden. The infant can know nothing of what happened in 
1869. As to the agreement, that cannot be used, for they want to 
get rid of it, because they want to take away the allowance from the 
infant. [Owen. That agreement was carried out.] 

Gordon, for the Trustees. We are concerned with this agreement, 
for it is a matter of substance. How can it be brought in here ? It 
should have been placed on the bill, for it materially alters the posi- 
tion of the trustees as to costs, and it is their duty to hold their hands 
as to that. It was not placed on the bill. 

(6) 1 Mor. & Rob. 261, 272. (8) 33 L.J. ch. 345. 

(7) 3 Oarr. & Ker. 168. (9) 31 L. J. ch. 631. 



VOL. n. IN EQUITY. 33 

Owen, in reply. The infant, if legitimate, would be entitled as Smith 
against the Plaintiffs to the greater portion of the residue. The ^' 
trustees will not give a conveyance to the Plaintiffs, and object to the 
judgment as to the legitimacy being put in evidence. Also, they 
object to the agreement between the Plaintiffs and Defendants being 
put in, but that agreement has been carried out, payments have been 
made to Baldwin and the infant, and yet the trustees refuse to give a 
conveyance, saying that the question of legitimacy has not been 
determined. The judgment roll should be admitted. There were a 
number of authorities before the Divorce Act, and I do not seek to 
question them, but since the passing of that Act the law has been 
altered. 

Sir W. Manning, J. I do not think the judgment roll in Linden 
V. Baldwin admissible in evidence. The verdict and judgment which 
it records, are between strangers to the present enquiry— even more 
BO than was the case with the issues in Kearney v. Gorrick, because 
in that case the trustees under whom the infant claims, whose 
legitimacy is in question, might in some sense be regarded as having 
represented her; whereas in the action of crim. con. between her 
supposed father and the Defendant Baldwin, she was not in the 
remotest way a party to the litigation. Moreover, the verdict in that 
case, though involving adultery between her mother and the then 
Defendant, does not necessarily imply that there was no access 
by the husband, so as thereby to establish illegitimacy in the child. 
It was urged in argument that if the roll were inadmissible of itself, 
it was rendered admissible by the references to the trial and to the 
evidence of witnesses in this case in their cross-examination. This, 
however can only extend to proof of what the issues were, so as to 
explain such cross-examination, and certainly cannot justify the 
admission of a record of the verdict and judgment thereon. 

Then as to the agreement which was entered into by way of 
compromise after the verdict of illegitimacy on the trial of the issues 
in Kearney v. Garrick, I think it will be safer to receive it in evidence. 
It cannot indeed affect the direct issue in this case, because of the 
infancy and consequent incompetence of Mrs. Linden's daughter at 
the time when it was entered into ; but, possibly, it may affect the 
question of costs. It is indeed urged that it might have the indirect 
effect of influencing the decision on the main issue ; but as the case 
wUl not be tried before a jury but will be decided by an experienced 
Judge, who will not fail to discriminate between the bearings of the 
evidence upon the issue and upon the costs, and as it is not usual to 
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Smith take evidence separately with reference to oostSj I think it better to 
receive the evidence for what it may be worth. Had time permitted, 
I ndght have preferred to give more consideration to this qnestion, 
bat under the circumstances in which I find myself it will be better 
to lean to the safe side^ by admitting the evidence and trusting to the 
Judge at the hearing to assign to it its proper application and its 
legitimate value. 

And now as to the far more serious question of the admissibility of 
declarations by Mrs. Linden touching the illegitimacy of her childi and 
those of Mr. Linden as to non-access. Upon this point, much more 
than on the last, I should have been glad of further time for delibera- 
tion ; but, as I hold the primary jurisdiction in Equity only daring 
the absence, on leave, of my learned colleague the Phrimary Judge, 
and am on the point of relinquishing it on his return, it is desirable, 
if not even necessary, to decide at once upon my present impressions. 
These, however, are strong and dear, and I have no reason to think 
that further consideration would change them. My opinion is that the 
evidence ought to be admitted. Were it not, indeed, for the changes in 
the Statutory Law of Evidence, and for the recent cases of In re Biieaufs 
Thists (10), and In re Yearwood'e Druste (11), I should have been 
compelled to act upon the old principle that the declarations of 
parents should not be admitted to bastardise their own issue. My 
own individual convictions might not have gone with it; but Ishoold 
have been bound by precedents, though they are of judicial origin 
only, and neither founded on General Common Law or on Statates. 
They were, I suppose, based upon a notion of the sacredness of the 
marriage relation, as well asi upon the rigid and jealously exdusive 
rules of evidence which formerly prevailed. Upon some such grounds 
it was considered to be against the policy of the law to admit these 
declarations. But the law of evidence has been greatly changed by 
Statute, step by step, in the direction of liberalising its principles, 
until at last the enactments of the '^ Matrimonial Causes Act " have 
rendered the evidence of husband and wife admissible upon questions 
of adultery on the part of either. This is the last stage of liberation 
which the Statute Law has accomplished, and it is that which is most 
pertinent to the present enquiry. But I do not look to that only, 
but also to the general current of legislation upon Evidence which 
has been running steadily in that direction. The Statute Law appears 
to have so changed the policy of the law, that those old judicial 
principles which rested on the policy of the day in which they were 

(10) 10 L.R., Eq. 41. (U) 5 L.R., Ch. Div.. 546. 
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enundated^ must now give way. Under the ''Matrimonial Causes Smith 
Act/* I have had no hesitation in admitting the evidence of a Ex^BirxT. 
husband, or admissions by the wife, as to non-access during the time 
within which a child, bom to the wife, must have been conceived, as 
well as other evidence analagous to that which has been brought into 
question in this argument ; and it is clear that this view has been 
right. Tet such evidence was opposed to the old rule and the old 
policy. Personally, I have always happened to entertain those 
more liberal views of evidence which the Legislature has now estab- 
lished, and which it will probably advance still farther ; and have, 
oonsequaitly, not appreciated the rules which excluded the evidence 
of living persons or the declarations of deceased ones, as to 
facts which they alone could best know or have known. Such, for 
instance, as the evidence of husband and wife as to the paternity of a 
child bom of the latter. And now that the Statute Law has so 
greatly relaxed the old principle of exclusion as to the evidence of 
living witnesses, I fall in the more readily with the implications which 
appear to be entailed in relation to the cognate questions as to the 
admissibility of the declarations of deceased persons on like matters 
touching questions of pedigree. It is not, however, necessary 
to act merely upon such inferences as might present themselves 
to my own mind ; for I consider the decisions of yice-Chancellors 
W. M. James and Hall, in the cases of RiieoufB and YearwaoJPs 
TrutU to be distinctly in favor of the admissibility of the 
class of evidence here in question. In the first of those cases 
the report is not very dear, and it seems as if the Vice-chancellor 
approached his condusion somewhat tentativdy, and under some 
unreadiness to discard the old rule at once. Whilst recognizing 
the admissibility of the declarations, he shrunk from giving full 
effect to this new view, and, therefore, he would not at first 
act upon the declarations alone, but required further evidence. 
The evidence which he suggested could not, however, be more 
than corroborative; and when he ultimately decided the case 
in favour of the result to which the declarations tended, the 
additional evidence was dearly not suffident in itself to warrant 
the decision, and could only, therefore, have been accepted by way 
of corroboration. Thus the solidtor's entries of business done for 
the husband in England, could only have been confirmatory of the 
husband's declaration of non-access to the wife at the time of 
conception in Paris; and the farther eridence of his brother 
that he bad been in England up to a little short of eight months 
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SuiTB before the birth of the child in Paris (where the mother had 
y»AftV r»v contintiotisly lived), could not have been acted upon as independent 
proof of non-access at the time of conception, inasmuch as a child 
maybe bom even after seven months gestation. And in the later case 
of Yearwood's TVti^to, Vice-chancellor Hall treated the decision of Yioe- 
Chancellor James as establishing the admissibility of the evidence 
subject only to the necessity for corroboration ; and himself decided 
accordingly. Upon these authorities I act in this case. If it were 
necessary, I might be inclined to go further and to question the 
limitation demanding corroboration. That limitation must have been 
adopted upon some analogy which is not very obvious, and which 
was not recognized by the Legislature in the Matrimonial Causes Act. 
It may perhaps be regarded rather as a suggestion of judicial caution 
than as the enunciation of a legal rule. But be that as it may, and 
however great may be my own inclination to cast off the limitation, 
and to accept proof of the declarations upon their own merits and for 
whatever they may appear to be worth, it is sufficient in this case to 
accept the evidence subject to corroboration, — ^inasmuch as there 
certainly are confibrmatory proofs of ample sufficiency as such. Indeed, 
it is not necessary to look for corroboration at present, as our im- 
mediate concern is to enquire as to the bare admissibility of the 
principal evidence, without now considering its effect or the degree 
of its value when admitted. These must be left to the Court at the 
hearing. 
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THE ATTORNEY-GENERAL v. HOLT and OTHERS. (1) 1879. 

Augtuit, 
In an Infonnation filed by the Attozney-General, the prayer was that a grant of 

land which had been obtained by the grantee by misrepresentation might be 
deUTered up to be cancelled. 

H. applied, under the 9th section of the Crown Lands Alienation Act, for per- 
mission to extend a whaif into Darling Harbour from *<my property in Murray- 
street, Pyrmont,"^&c. Permission was giyen after the lapse of some years. For 
the purpose of appraisement, H. sent in a form furnished to him by the (3h>Terriment 
in which he described the land as ** my leasehold property.'* A grant issued in 
due course. Some years afterwards, it was discovered by the Goyemment that 
H.'s interest was only leasehold, and an Information was filed by the Attorney- 
General to haye the grant cancelled. 

ffeld by the Primary Judge, that the Court had no jurisdiction to set aside a 
grant from the Crown duly executed and sealed. Also that, imder the 9th section 
of the Crown Lands Alienation Act, the word ** proprietor " had a general mean- 
ing, and was not restricted to a freeholder, or an owner in fee. 

Suit between the Attomey-General, Plaintiff^ and the Hon. 
Thomas Holt^ M.L.C.^ Mr. John Hay Goodlet^ and Mr. James 
Smithy Defendants. 

The information (as amended)^ set-forth that on the 21st November, 
1861, Defendant Holt applied to the Minister for Lands, in terms of 
the 9th clause of the Crown Lands Alienation Act, for the permission 
of the Gk)yemment, with the advice of the Executive Council, to 
extend a wharf into Darling Harbour from " my property in Murray- 
■treet, Pyrmont, and in continuation of a line already sanctioned by 
the Government to my neighbour. Major Christie, being 90 feet 
beyond high water-mark on my northern boundary and 180 feet 
beyond high water-mark on my southern boundary, and having a 
total frontage to the harbour of S85 feef A sketch of the pro- 
posed extension accompanied the application. No step was taken in 
reference to the granting of such application until the year 1870, 
when Mr. Michael Fitzpatrick, as the agent of Holt, wrote to the 
Minister for Lands, stating that Holt was still anxious to carry out 
his original intention, enclosed a copy of the original application, and 
requested that the matter might receive early attention. The land, 
upon which the application was based, was, in Holt's letter of 21st 
November, 1861, termed "my property," and in Fitzpatrick's 
letter "his (meaning Holt's) property ;'' and the information 
declared — that the land covered by the water of Darling Harbour up 

(1) Before Habobatb, J., Primary Judge, 
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ArroBinnr- to high water mark was^ and is, yeated in her Majesty ; that the 
„^ only estate or interest which the Defendant Holt had in the land 
Holt. upon which he based his application was that of a lessee under a 
lease executed in 1866, by which lease the land was demised by the 
late General Sir Edward Macarthur, then owner in fee-simple, to the 
Defendant Holt, for the term of 99 years, subject to the payment of 
an annual rent ; that by reason of the manner in which Defendant 
Holt and his agent described the land, the Minister for Lands and 
the officers in the Lands Department were led to believe that Holt 
was seized for the estate in /ee'Shnple in possession of the said parcel 
of land, and that by reason of that representation a grant was issued 
to Holt, empowering him to reclaim the land, which was then 
covered by the waters of Darling Harbour, the grant being issued to 
Holt, his heirs, and assigns, for the absolute estate in fee-simple ; 
that on the 7th December, 1872, a memorandum of transfer was 
made and handed over by Holt to John Hay Goodlet and Jamea 
Smith, conveying to them all Holt^s interest in the land ; that the 
Minister for Lands had since the issue of the grant become 
acquainted with the fact that the late Greneral Sir Edward Macarthur 
during his lifetime, and his trustees and representatives since his death, 
were seized of the land, complaint having been made by the trustees 
and representatives as to the grant having been made to Holt ; that 
in consequence of the Minister for Lands having become acquainted 
with that, endeavours had been made, by correspondence and other- 
wise, to rectify the error of the issue of the grant, '' which arose as 
herein charged by reason of the misrepresentation of the Defendant 
Holt, as to his right to the said parcel of land,'' but such endeavours 
had been without avail ; and it became necessary to apply to the 
Court for a decree directing the delivery up and cancellation of the 
grant. The Attorney-General charged, therefore, that the De- 
fendant Holt, being entitled only as lessee for a term of years to the 
land, was not the proprietor of it within the meaning of the pro- 
visions of the 9th section of the Crown Lands Alienation Act of 1861, 
and also that he was not entitled to a grant of an estate in fee simple 
of the said reclaimed land ; that the representation of the said land 
being the property of Holt, so as to entitle him to the authority 
of the Governor, with the advice of the Executive Council, to fill in 
and reclaim the land adjoining thereto, and to erect a wharf thereon, 
in pursuance of the 9th section of the Crown Lands Alienation Act, 
was untrue, and a misrepresentation of the estate and intereiBt of the 
Defendant Holt ; that, under the circumstances stated, the grant was 
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obtained by surprise and misrepresentation, and by a failure on the Attoenby- 
part of Holt to state the real facts of the case, and the real title ^'''^^ 
under which he was in possession of the land ; that at the time of Holt. 
the alleged sale or transfer to Gk)odlet and Smith, they were aware of 
the misrepresentation by which the grant was obtained. The 
Attorney-General contended, therefore, that the grant ought not to be 
binding against her Majesty, but ought to be delivered up and 
cancelled. 

The prayer of the information was — 

1. That it might be declared that the Defendant Holt was not, 
under the circumstances, entitled to the said grant and that the same 
was obtained by misrepresentation in fact, on the part of the De- 
fendant Holt, and by the failure on the part of the Defendant Holt 
to state according to the facts what was his estate and interest in the 
said parcel of land in respect of which he made such application to 
reclaim the land so as aforesaid granted to him, and by surprise. 

2. That the grant might be decreed to be delivered up to be 
cancelled. 

And for further relief, &c. 

The answer of the Defendant Holt to the information stated : — In 
or about the month of July, 1843, he agreed with H. C. AUport, the 
authorised agent of Lieutenant-Colonel Macarthur, afterwards 
General Sir Edward Macarthur, the owner in fee-simple of the pro- 
perty, to become the lessee of four allotments of land, portion of the 
Pyrmont Estate, for the term, as to two of the allotments of 99 years, 
and, as to the other two allotments, a term of 101 years and seven 
months, such allotments being the land referred to in the letter of 
the 21st November, 1861, at the annual aggregate rental of £190. 
On the representation of H. G. Allport, and in the belief that the 
value was greatly increased by the right he should have to obtain 
permission from the Government to reclaim the adjacent land 
covered with water up to a line which then had been, or was expected 
to be, marked on behalf of the Government for the erection of 
wharfs, and to erect a wharf thereon, and upon this understanding, 
and not otherwise, Mr. Holt became the tenant of Lieutenant-Colonel 
Macarthur, in an indenture of lease of 1st December, 1853. Acting 
in good faith, and in the fullest belief that his interest in the said 
land entitled him so to do, he made an application to the Minister 
for Lands, as stated in the information, a sketch or drawing of the 
proposed extension accompanying the letter. In consequence of 
information received from the Minister for Works of that day, of the 
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Attobnet- intention to extend the railway from the then terminus throngh 
f^, his (Holt's) leasehold prop^y to a point beyond, which would 
Holt. render the resumption of a portion of his property necessary, he 
forbore for some time to press his application. Before the issue of 
the grants he was called upon by the then Minister for Lands^ either 
to accept the sole value of the appraiser of the land appointed on 
behalf of the Crown^ or to appoint an appraiser on his (Defendant 
Holt's) behalf; and was for that purpose furnished with a blank 
form of appointment, and in filling up such form, he described the 
land as ''my leasehold property/' at Pyrmont; and in the schedule 
he described the land he desired to reclaim and purchase, aa ''two 
roods and twenty-one perches of my leasehold property at Pyrmont; 
Darling Harbour, parish of St. Andrew, city of Sydney,'' the word 
"leasehold" in each case being underlined, in order to render more 
manifest the limited character of his estate. PrcTious to the issue of 
the grant, and after the receipt of the documents in which he 
described the land as " my leasehold property/' notice of his appli- 
cation, signed by the Minister, as required by law, and the regu- 
lations of the Lands Office, was given in the Government Gazette on 
six difierent occasions, and in other daily papers. Subsequently a 
further notice appeared in the Gazette intimating that Holt would be 
permitted to reclaim and purchase the land under the 9th section of 
the Crown Lands Alienation Act of 1861 upon payment of the 
purchase money before the expiration of six months from the date of 
the publication of the notice. The land was duly appraised at the 
sum of £50, as being the full value of the fee-simple of the land to 
the Crown, and such appraisement was accepted. That sum was 
paid, and the grant was eventually issued, bearing date Ist J^^ 
187S. The transfer was made to Defendants, Ooodlet and Smithy on 
the 22nd November, 1872, and duly recorded in the books of the 
Registrar-General, in accordance with the provisions of the Real 
Property Act ; and Goodlet and Smith thereupon reclaimed the land. 
Holt further submitted that by reason of the Minister being in f^sr 
session of the form of the appraisement in which the land was 
described as his leasehold property, as well as by the notoriety of the 
fact that nearly the whole of Pyrmont Estate was let upon l^^S 
leases, the Minister for Lands and the officers of the Lands Pepai^ 
ment were well aware of his (Holt's) tenure. In consequence of tb^ 
Minister for Lands having been put in motion by the representatives 
of Greneral Sir Edward Macarthur, some correspondence between 
certain Government officers and Holt took place with respect to the 
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grants in which he expressed himself willing to make arrangements^ Attorney 
with the consent of Messrs. Goodlet and Smithy by which the grant „, 

ultimately reverts to the representatives of General Macarthur^ upon Holt 
certain condition as to payment. But although he had always been — 
and still was — willing to do everything in his power in that behalf^ 
he had been unable to carry out any of the arrangements. He 
denied the charge of '^misrepresentation and surprise/' and sub- 
mitted that the Minister for Lands for the time being had ample 
notice and knowledge of the amount of his estate in the land ; that^ 
inasmuch as he had disposed of his interest therein to persons who 
had^ at their own expense^ reclaimed the said land before any step 
was taken to recall the grants the bill should be dismissed with costs ; 
that it was inequitable that the Attorney-General should now move 
in the interests of the representatives of General Macarthur to recall 
the grant; and further^ that he (Holt) had acted with perfect bond 
fides, and that, whether or not, the proper remedy of the trustees 
and representatives of General Macarthur, who were alone interested 
herein, was by their own suit, against Messrs. Goodlet and Smith for 
a declaration of trust and consequent conveyance of the reversion 
after the expiration of the term of years in the lease. 

The other Defendants, Goodlet and Smith, also duly answered 
jointly. For the purpose of the present arguments and decision, their 
answer is immaterial. 

DaviSy for the Plainti£P. The information is filed for the purpose of 
having cancelled a grant of Grown lands made under the 9th section 
of the Crown Lands Alienation Act (2). Of that Act the 8rd section 
enacts, ^' Any Crown Lands may lawfully be granted in fee-simple 
or dedicated to any public purpose under and subject to the pro- 
visions of this Act but not otherwise. And the Governor, with the 
advice of the Executive Council, is hereby authorized in the name 
and on behalf of Her Majesty so to grant or dedicate any Crown 
Lands.'' The grant must be in accordance with the provisions of this 
Act or it will be invalid j and if it issued inadvertently, made under 
the misrepresentation of the applicant to whom it was issued, the 
Crown is entitled to recall it, and can only do so by means of a 
decree of the Equity Court. That principle is well laid down in 
R. V. Hughes (3) ; a decision in reference to a lease granted in South 
Australia, where the Crown was authorised to grant a lease of a 
certain quantity of land for certain expressed purposes ; as a matter 

(•2) 25 Vic, No. 1. (8) L. R., 1 P. C. 81. 
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Attornvt- of fact^ the lease was not in accordance with the provisions of the Act^ 
i;. and it was set aside. We contend that under the 9th section^ of 

Holt. which the material words are : — " The Governor with the like advice 
may authorize any proprietor of land having frontage to any harbour 
or river to fill in and reclaim any land adjoining thereto, and lying 
beyond or below high water mark, or to erect a wharf or jetty upon 
or over the same and on payment of an adequate money consideration 
to be determined by appraisement for the unimproved value of the 
land, such land or any land which may already have been reclaimed 
shall become vested in fee-simple in such proprietor and may be 
granted to him accordingly. Sec.;'' that a person who has only a 
leasehold title to land having frontage to the harbour of Port Jackson 
has no right whatever to a grant in fee-simple of land reclaimed. He 
has only a limited interest in the land he holds under lease, and if he 
is allowed to obtain a grant of the fee-simple of the land reclaimed, 
he deprives the lessor of his water frontage. '^ Any proprietor of 
land,'' Sec,, must mean any person being the otoner m fee of land. 
Sec. ''Proprietor" can only have that meaning. It is dear that 
the Under Secretary for Lands, before whom the application came, 
regarded the applicant as the owner in fee, and therefore entitled to 
the grant as a matter of course, the oth^ provisions of the section 
being complied with. It is admitted that afterwards, when the 
appraisement form was sent in to the department, it contained, in 
Holt's handwriting, a description of the land as '' my leasehold pro- 
perty/' The very insertion of those words shows that Holt dis- 
tinguished between leasehold and other property. But that appraise- 
ment form was a mere formal matter, a step towards finding out 
what sum Holt was to pay. Before that form was sent in, the 
whole affair, as far as the authority to reclaim was concerned, was 
completed. It may be that Holt was under a misapprehension, and 
no doubt he was ; it is clear, however, that by using the word " pro- 
prietor " in his application, he has misled the Crown, and that the 
grant has issued under a mistake of fact brought about by Holt. In 
his letters in evidence he has many times asserted that ''proprietor" 
meant a " lessee" as well as an owner in fee. As he was ouly a lessee, 
and by the clear interpretation of the section a grant could only 
issue to the owner in fee, the grant should be recalled to be cancelled. 

Stephen, Q.C., Gordon, Foster and Manning, for Defendant Holt. 

DarUy, Q»C,, and Owen, for Defendants, Goodlet and Smith. 

The PaiMARY Judge (without calling upon Counsel for the De- 
fendants). It seems to me that the case is one both novel and 
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dangerouB. It would be a dangerous thing to allow a grant issued ArroRNET- 
by the Governor with the advice of the Executive Council^ after due v. 
consideration, to be set aside by a proceeding such as this. It is Holt. 
admitted by the information^ and the evidence also proves it, that 
the grant was made with all the formalities required by the statute 
law. What instigated such a proceeding it is difficult to see, and 
how any Attorney-Greneral could allow his name to be put to such an 
information I cannot understand. The general ruling in 22. v. 
Hughes (1) does not apply to this case, and were I to allow such an 
information as this to be proceeded with I would be throwing doubts 
on every grant which has been issued. The matter is one over which 
I have no jurisdiction ; the grant had been issued by the Governor 
with the advice of the Executive Council, in accordance with the Act. 
Every possible opportunity was given by the Executive for having 
the Grown lands of the colony dealt with in accordance with the 
Land Acts and regulations thereunder. In the present instance, the 
legality of the grant was admitted ; it was under the great seal of the 
colony — in other words, it was a title warranted by the Grown. It 
would be contrary to constitutional law to allow a judge to interfere 
with it. Such an information, and what the Gourt was asked to do 
by it, was contrary to the well-known and established principles of 
real property and constitutional law. From beginning to end there 
never was a case more oppressive on a Defendant. Every difficulty 
had been placed in his way, every question put by the Defendant as 
to the practice in the Lands Department was objected to and 
stopped. What Equity was that ? The application was duly 
advertised in the Gazette, and otherwise made public, and the grant 
issued without any enquiries being made. Then comes the further 
ground of objection to these proceedings, that the Crown had lain by 
all these years while money was being expended upon the land. 
Such laches were worse in the case of the Grown than in that of a 
private individual. Where is a precedent for asking for the inter- 
ference of an Equity Judge under such circumstances ? The Crown 
should be the fountain of Equity, and ought not to set such an 
example to the public in matters of this kind. 

As to the construction of the statute, to which Plaintiff's counsel 
had especially addressed himself, I am quite clear that the word 
'^ proprietor '^ in that section has a general meaning, and that it is 
not restricted to a freeholder, but means any proprietor of land 

(1) L. R., 1 P. C. 81 
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Attoenw- having frontage to the waters of Port Jackson. The word " pro- 
prietor " applied to Defendant Holt's case^ where he was a lessee for 
a long term of land with water frontage to Port Jackson. The grant 
issued to him was perfectly valid. I have no jurisdiction to touch 
it^ and it would be dangerous if such grants could be meddled with. 
Every person who had wharfage rights under that (9th) section 
would be Uable to have them questioned if I allowed such an in- 
formation to proceed after the due issue of the grant and regis- 
tration in the Registrar (General's office. There was no evidence that 
anyone had been deceived^ and it had not been intended that anyone 
should be deceived ; there was no evidence of fraud. On every ground 
of equity and law the Information should be dismissed with costs. 

Solicitor for Plaintiff — Crown SoKciior. 

Solicitors for Defendant Holt — fFaTit, Johnston and Want. 

Solicitors for Defendants Groodlet and Smith-»2>atii/iy and Chiqnnan. 



1879. 
Stptember* 



THE ATTOBNET-GENEEAL v. HOLT and Others. (1) 

QrcaU iewed in error-^Misrepreaentation^Proprietor — 9th section tif Croum 

Lands A/ienaUon Act qf 1861 — Appeal. 

H . was lessee for 99 years of land having frontage to tlie waters of that portion 
of Port Jackson known as " Darling Harbour." Bj virtue of his tenure he applied 
to the Minister for Lands for leave to fill in and reclaim land adjoining to the land 
he 80 held as lessee, and to purchase the land when so reclaimed. In his appli- 
cation H. described having as ** proprietor" adopting the word used in the 9th 
section of the Crown Lands Alienation Act of 1861. Leave was given, the land 
was reclaimed, and the price appraised was paid. Li filling up the appraisement 
form H. described the land as " his leasehold." 

Ileldf on appeal from the Primary Judge, that the grant having duly issued and 
being valid, the Court could not set it aside ; also, that there had been no misre- 
presentation and that the word *' proprietor" in that section might be construed by 
the definition given to it in the Beal Property Act. (26 Vic, No. 9, s. 1). 

Appeal from a decree of the Primary Judge dismissing^ with costs, 
Plaintiff's petition to compel Defendant Holt to hand over a certain 
grant for cancellation on the ground that he was not entitled to such 
grant; as it had been obtained by misrepresentation of fact. The 
information and answer are set out supra, p. S7, et seq. 

(1) Before Ha&orave, J., Favcbtt, J., and Sir William Makmimo, J. 
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The Petition set forth that on the26th of August^ 1875,the Attorney- ATTomnEt' 
Greneral filed an information in which it was prayed that it might be ^^ 
declared that the defendant Holt was not^ under the circumstances, Holt. 
entitled to the grant therein mentioned, and that it might be delivered 
up to be cancelled. On the Srd of December, 1875, the Defendant 
Holt filed his answer. On the 20th of September, 1875, Messrs. 
Groodlet and Smith filed their plea, which was overruled by the Pri- 
mary Judge, and allowed to stand for an answer. On the 18th of Sep- 
tember, 1877, the Attorney-General amended the information, and 
on the Srd April, 1878, the defendant Holt filed his answer to the 
amended information, and the other defendants filed their answer on 
the 29th of July. The Attorney-General filed his replication and joined 
issue with the defendants in September, 1878. Evidence was taken 
in due course, and the suit came on for hearing before the Primary 
Judge, when the information was dismissed with costs. Against that 
order the Attorney-General appealed, on the grounds : — (1) That a 
grant of reclaimed land could only issue to the owner in fee of the 
land on the frontage of which was such -reclaimed land, and a grant to 
any other person was unauthorized and illegal, and beyond the power 
of the Governor and Executive Council. (2) A grant of any reclaimed 
land to a leaseholder was unauthorised and illegal, being otherwise than 
under the provisions of the Crown Lands Alienation Act of 
1861, under which the grant purported to be made. (8) The 
Governor could not issue a* grant of any foreshore land except under 
the provisions of that Act. (4) That notwithstanding the Gk>vernor 
and Executive having purported to exercise their discretion in issuing 
such grant, yet as they had no power to issue the same, it was com- 
petent to the Court to order such grant to be delivered up to be can- 
celled. (5) That otherwise, under the circumstances disclosed, the 
grant was made in such way and under such circumstances that the 
grant should be delivered up to be cancelled. 

Davis appeared for the Appellant ; Gordon, Foster, and Manning 
for Defendant, Holt; Darley, Q.C , and Owen, for Defendants, Good- 
let and Smith. 

The arguments sufficiently appear in the judgments. 

Harorave, J. No member of the Court wishes to hear the 
Defendants. This is a novel experiment. The Crown having issued 
a grant of land, the Attorney-General says that the Crown, the 
Ministers, and the officers were deceived as to the grounds on which 
the grant was applied for, and asks that the grant be given up, in 
order that it might be cancelled. In my opinion, the Attorney- 
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AiTOBinnr- General should have asked who was deceived, and when^ and how. 
t;. Some question of that kind should have been considered^ with a view 

^ojsT. to its solution before any step was taken^ or the Court was asked to 
sanction any proceeding such as this. Here no one was deceived^ or 
was alleged to have been deceived. The Attorney-Gkneraly doubtless, 
had a great deal to do^ but, in a case affecting character^ as this did, 
it was difficult to conceive how any one^ after becoming aware of the 
nature of the evidence^ oould have undertaken to bring the case into 
Court. I could not call on the other side^ because there was no 
evidence to justify the Bench in doing so. Take another ground, the 
danger of allowing a proceeding of this nature to succeed. The land, 
whidi was the subject of this grants was sold by Holt to Messrs. 
Goodlet and Smith. If this application were granted Holt would be 
rendered liable to them perhaps for £20,000 damages. The lessor 
(Macarthur) must have known from the beginning what Holt was 
doing when he made the application for the grant of the land, and 
also what Messrs. Goodlet and Smith were doing in regard to the 
purchase of it. However, he (Macarthur) laid by until money had 
been expended on the property, and then came in and set the Grown 
in motion. Now, as to the meaning of the word " proprietor," sD 
knew that it was from the Latin proprietas, and there was no technical 
meaning which could be attributed to it. It simply means that which 
was one's own, as opposed to a stranger's. The meaning of the word 
in the Real Property Act (2) was defined — not that the definition there 
would be binding on the Court beyond that Act — ^but the Legislature 
chose to use the word in a sense it affixed to it in that statue. There 
it meant " Any person seized or possessed of any freehold or other 
estate, or interest at law or in equity, in possession, in futurity, or in 
expectaucy." Any person having any interest in land might there- 
fore set the law in motion. The 9th section of the Alienation Act 
handed over to the Governor and the Executive Council the authority 
to allow any proprietor of land having frontage to any harbour or 
river to fill in and reclaim any land adjoining thereto ; they were the 
only parties empowered to consider the granting of such land so re- 
claimed. The Act did not say that it was to be subject to the opinion 
of the Court. It enacted the conditions on which a grant would be 
issued, and it necessarily enacted that the power of authorising the 
reclamation and issuing the grant should be exercised solely by the 
Governor and Executive Council. These had their separate functions; 

(2) 26 Vic , No. 9, s. 1. 
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they left the judical functions alone, and the Judges had thus their i^TTosKBT- 
distinctive position. The Legislature handed over the administration *^^»^ 
of the public lands to the Governor and the Executive Council. How Holt. 
then could there be imported into the jurisdiction of the Court a 
question of this kind under that section 7 There must be maintained 
the threefold division — ^the Parliament making the law. Parliament 
handing over its administration to the Executive Council, and leaving 
the adjudication to the Judges. The grant was not void on the face 
of it, and if it had been issued to the prejudice of others, there was a 
proper remedy. Thousands of pounds had been given by Parliament 
as compensation in cases of damage by the erroneous acts of the 
Executive, and thus complete justice was done. In the present case 
the injury could be met by compensation. There was no failure of 
justice by the dismissal of the decree. The power of affording a 
remedy rested with the Executive. The appeal should be dismissed. 

Faucett J. I am also of opinion that the appeal should be dis- 
missed. It alleges that Holt, calling himself the proprietor of certain 
laud, applied to be allowed to make an extension into the harbour, 
and to have liberty to purchase the land added by such extension. 
The Attorney-General alleges that, under these circumstances, the 
Crown was misled, and that it issued a grant in terms of the applica- 
tion. It was now sought to do away with this grant, and to hand it 
back to the Crown to be cancelled, on the ground that the Crown 
was misled by Holt, the applicant. The question has been raised 
whether this was the proper course of proceeding by the Crown for 
the purpose of cancelling the grant. I am not prepared to say that 
it was not, if proper grounds were shown. The high prerogative of 
the Crown entitled it to seek a remedy in a way that private persons 
could not adopt. I assume that the form of proceeding was a correct 
one. Mr. Davis, in his argument, took two grounds ; first, that the 
Crown had no power at all to issue the grant. If the learned counsel 
was right there was no necessity for the other ground. But it was 
added that Holt misled the Crown by misrepresentations. As to the 
right of the Crown to issue the grant that depended altogether on the 
0th section of the Alienation Act, and the meaning of the word 
'' proprietor.'' It seems to me that it would be wise advice to say 
that a grant under such circumstances should be issued to the owner 
in fee alone. But that is a different thing from determining whether 
legally the word '' proprietor'' meant the owner in fee or not. It was 
contended that by the context it meant the owner in fee. But looking 
at other clauses, and even at this very clause, it apj^ears that the 
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Attobnet- Legislature knew well the meaning of the words '' owner of land in 
"^f*^ fee," as those words were used, and there was no indication that the 
Hour. word proprietor was intended to mean owner in fee. In the Real 
Property Act the meaning attached to the word proprietor was, " any 
person seized or possessed of any freehold or other estate or interest 
at law, or in equity, in possession, in futurity, or in expectancy/^ It 
might be an owner in fee, or an owner of a leasehold. That seems 
to be the common-sense view, and it was the meaning one would 
attach if no definition were given. I understand that the case was 
given up when Mr. Davis stated that Holt was not charged with 
wilful and intentional misrepresentation. If the Crown was misled, 
it was misled very easily. Mr. Stephen, the Under Secretary for 
Lands, said he had so much to do that these things passed as a matter 
of form. It seems that the responsibility was transmitted from one 
branch to others, and that through ignorance, neglect, or want of 
efficient superintendence, something had passed which was easily 
noticeable, and that it also passed Mr. Stephen, the Minister of the 
Crown, and the Executive Council. The word ^leaseholder," as re- 
ferring to Holt, appeared in two places in the application, and was 
plainly written. Mr. Stephen having that document before him, and 
it being his business to read it, there is a difficulty in perceiving how, 
under the circumstances, it can be said he was misled or deceived. 
There was no ground whatever for saying the Crown was misled. 
The document necessary to be before them was before them antece- 
dent to the grant being issued, and it was their duty to have looked 
at it and to have seen all that was stated in it. Supposing the word 
'' leaseholder" were not there at all, would it be still said that the 
Crown was misled f Was there not an officer to say what '^pro- 
prietor'^ meant, and bound, before the issue of the grant, to ascertain 
whether the applicant was entitled to it or not ? It seems that not 
only was the Crown Solicitor not referred to, but not a single officer 
made the slightest inquiry as to the title. I cannot see then how the 
Crown can complain in such a case, either of being misled or of mis- 
representation by the applicant. If they were deceived it was by 
their own negligence, and now they ask the Court to set aside the 
consequences. Suppose the Court granted the appeal, what must be 
the result. There were purchasers from Holt under the Real Property 
Act. They had an estate indefeasible under that Act by which the 
Crown was bound. The taking away of the grant from Holt then 
involved a serious consideration. The granting of the appeal I do 
not think would get rid of the purchaser's rights. If it did not| 
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what was the use of the proceedings T There was a farther considera- Attobhxt- 
tion. Supposmg Holt^ being a mere leaseholder^ obtained this grant '^^^^^ 
in fee without being entitled to so large an estate^ would the interest Hoi/r. 
pass to the lessors ? He might be called on to make restitution, as 
having had no interest beyond a leasehold tenure. But if so. Holt 
would have a right to the land as long as his lease lasted. Those 
who were entitled to rights under the freehold would be the proper 
persons to come mto Court. Without going into the constitutional 
grounds, I am of opinion that on every consideration the appeal 
failed. 

SiK William Manning, J. The appeal contains five grounds, four 
of which have reference to the question whether the grant was within 
the authority of the Crown, that is, whether it is a legal grant. The 
question of prerogative did not extend to asking for the hearing of 
one thing when it was sought for another. The cancelling of the 
deed was sought only on the ground of fraud and deceit. This in- 
volved the question of reversion. I do not give any definite opinion 
as to whether Holt was a proprietor within the meaning of the 9th 
clause, but if he was not I do not know that it follows that the 
giving of the grant was to be considered ultra vires. If I had to 
consider the meaning of the word '' proprietor,'' and to decide it, I 
should think it could be taken in different senses, according to its 
different applications. I can understand a person with a ten years' 
lease asking for leave to erect a jetty, on the understanding that it 
was at the end of the lease to belong to the landlord. In that case 
there would be no necessity that the applicant should be a holder in 
fee. Then the word also applies to a party seeking to reclaim land, 
and to obtain a grant in fee. It must be construed in connection 
with the subject of the application. There must be some relation 
between the estate applied for and the estate by virtue of which the 
application is made ; not that it was necessary that there should be 
absolute identity. I can understand that, whilst it might be denied 
to a leaseholder for ten years, an estate in fee might be granted to a 
leaseholder for 999 years. So that I consider the word should be con- 
strued according to the various things to which it referred. It was a 
word not to be taken in a very strict legal sense. I do not think 
Holt would be morally or legally wrong in calling himself " pro- 
prietor," having a lease for 99 years. I do not think it is necessary 
to inquire distinctly whether this grant was within the strict legal 
authority of the (rovemment. If the law were that the word '^ pro- 
prietor," used in reference to a person asking for a grant in fee must 
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ATTOBinnr- be taken to be an owner in fee^ that was a matter the Crovemmeat 
Qenmral ^q^^ iinyig known. In the course of the case there had been an 
Holt. assumption that Mr. Stephen was wrong in not seeing this difficulty. 
It should, however, be recollected that Mr. Stephen was not Under- 
Secretary when the Act came into force, or when many earlier applica- 
tions were made, and it was then for the Grown to inquire what the 
law was. If Mr. Stephen came in after the practice had been going 
on, and without reference to the Crown Solicitor, and he was not 
aware of any distinction being introduced, how was he to know that 
the word " proprietor'^ must be construed as meaning the owner in 
fee ? The assumption that he was culpable in not so doing was un- 
reasonably prejudicial to that officer. Now as to whether the grant 
had been obtained by deceit f I do not say there should be no pre- 
rogative to file a bill of this kind. A private person might file a bill, 
but to maintain its dignity the Grown should proceed by information. 
The evidence showed that there had been no deceit, legal or moral, 
or cognisable in equity. Holt called himself ''proprietor," which 
was a question of law with regard to which he might be innocent. 
But in a formal document Holt, in two places, used the word " lease- 
holder.'' It appears he had his doubts in the matter, and thus called 
attention to the nature of his estate in a manner as specifically as 
there was any occasion for him to do. It appears, also, that he was 
willing to recognize the right of Macarthur's trustees to the re- 
version. The terms might be erroneous, but they could be ad- 
justed as to the buildings. Negotiations in good fsiith had been 
entered into, and with regard to Macarthur's trustees there appeared 
to have been no intentional wrong on the part of Holt. I do not know 
that in a case of this kind the question of intention should be raised. 
A man ignorant of the law might easily confuse the terms ''freehold" 
with " estate in fee ;" it would be an error which might deceive. Bat 
here nothing of the sort occurred. The only deception was on the part 
of the Government in not having made up its own mind as to the nature 
of the estate required as a condition precedent to the grant. If there 
was no deceit on the part of Holt, and there had been deception, he 
was not the deceiver. There was no ground for the appeal, and it 
ought to be dismissed with costs. As to the Macarthur trustees, it is 
not too late for the remedy open to them.' They might claim that the 
parties who held from Holt should hold as trustees for them. I do 
not see anything in the Real Property Act which barred trusts which 
the Court of Equity might recognise. That seemed to be the true 
remedy. I doubt what effect this would have in reference to Messrs. 
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Goodlet and Smith, who have erected an estahlishuient on the land, ArroKSKt' 
whether the buildings would not form part of the equity of the Mac- ^^ 
arthur trustees^ as Goodlet and Smith took the land knowing that ^^^• 
Holt was tenant only of the adjoining land^ and obtained a grant in 
virtue of the lease. I am not willing to refer to Parliament as a 
H^medial agent for the determination of civil rights. At all events^ I 
think that before Parliament was referred to there should be an offer 
to take the reasonable and proper course if the Macarthur tnistees 
claimed that the reversion should come to them. The question was 
only as to terms, with regard to which, if they came before it, the 
Court would do even-handed justice to all parties. At present I do 
not think there was any case to refer to Parliament. If the Court 
had power under this bill to alter the grant I can understand that it 
would be desirable to do so, but the Court was asked to cancel a grant 
which the Grown had given under a mistake. This would take the 
land from the parties at once, and Goodlet and Smith were entitled 
to 76 years' use at least. If the Court could make an alteration to 
the effect of saying that the grant should stand good to Holt and 
Messrs. Goodlet and Smith for the residue of the 99 years, with the 
remainder to the Macarthur trustees or their representatives, it would 
be glad to do so. But the Court had no power to do it. It could 
not alter the grant, and it could not cancel it. 

Appeal dismissed, with eoeis. 

Solicitor for Appellants— &(ni;ii Soliciiar. 

Solicitors for Respondent Holt — Want, Johnson and fFant. 

Solicitors for Respondents Goodlet and Smith — Daintrey and 
Chapman, 
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1879. GLOVEE v. BELL Am> Othbbs. (1) 

October, 

Testator in 1851 devised his real estate to trustees and the snrvivor, as to 
portion upon trust to pennit and suffer his daughter Lily Shepherdess Field to 
reoeive the rents, 6lo., during her life, and after her death, if such should happen 
during the life of William Field, upon trust, to pennit William Field to receiYe 
the rents, &o,, for life ; and upon the deaths of L. S. Field and W. Field, upon 
trust, — ''Li the event of the youngest of the children of the said Lily Shepherden 
Field and William Field not having attained the age of 21 years, for my trustees 

to receive and take the rents, and apply the same rateaUy in 

and towards the maintenanoe and support of the children of the said Lily 
Shepherdess Field until the youngest shall attain the age of 21 years, and then, 

upon trust, to convey, ftc. unto and to the use of all and every 

the children of the said Lily Shepherdess Field who shall have attained the age of 

21 years, their heirs and assigns as tenants in common Provided 

always and my ¥nll is that if any of the children of the said Lily Shepherdess Field 
shall die under the age of 21 years, leaving lawful issue, him or her surviving 
the share of such child so dying shall go to and he divided among such issue 
respectively in equal proportions as tenants in conmion," ftc. 

Lily Shepherdess Field left her surviving a daughter, Sarah Field, who inter- 
married with Stephen Glover (the Plaintiff) and had issue one son, Stephen. 
Sarah died under the age of 21 years, leaving her son surviving — ^who died 
some months afterwards. The youngest child of L. S. Field had attained the age 
of 21 years. 

Held, on the authority of Mairtin v. ffolgate (L. B., 1 H. of L., 175), that the 
gift to the children was original, not substitutional, and that Stephen, on his 
mother's death, took a vested interest in the share of his mother, which, if he had 
survived, he would have taken. 

George Smith was, at the time of his deaths seised in fee simple of 
{inter alia) 15 perches of land situated in Sydney. By his will, dated 
the 22nd of January 1851, after making provision for his debts and 
funeral and testamentary expenses, he devised unto John Stewart, 
Robert Henson, and Edward Bones, and to the survivor of them, all 
his real estate whatsoever and wheresoever situate to the use of them 
or the survivor, their, or his, heirs and assigns. 

The trusts declared of the land (15 perches) were as follow : — 
'* As to all that parcel of land .... containing by admeasure- 
ment 15 perches . . • • together with the three several 
messuages .... erected thereon upon trust, to permit and 
suffer my daughter, Lily Shepherdess Field, to have, receive, and 
take the rents, issues, and profits thereof, for and during the term 

(1) Before Hargrave, J., Primaiy Judge. 
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of her natural life to and for her own sole use and benefit . . • Gloves 

and immediately after the decease of the said Lily ^^ 

Shepherdess Field, if such event should happen in the lifetime of the 

said William Field upon further trust to permit 

• • . • the said William Field to receive and take the said rents 
and profits during his natural life, and from and immediately after 
the decease of Lily Shepherdess Field and William Field, then upon 
further trust in the event of the youngest of the children of the said 
Lily Shepherdess Field and William Field not having attained the 
age of 21 years, for my said trustees and the survivor of them and 
the heirs and assigns of such survivor, to receive and take the rents 
and profits thereof, and pay and apply the same rateably in and 
towards the maintenance and support of the children of the said Lily 
Shepherdess Field, until the youngest of her children shall attain the 
age of 21 years, and then upon trust to convey and assure the said 
lands and premises unto and to the use of all and every the children 
of the said Lily Shepherdess Field who shall have attained the age of 

21 years, their heirs and assigns, as tenants in common 

Provided always, and my will is that if any of the children of the said 
Lily Shepherdess Field shall die under tJie age of 21 years, leaving 
lawful issue, him or her surviving, then the share of such child so 
dying shall go and be divided among such issue respectively in equal 
proportions as tenants in common, and in the event of the death of 
all the children of the said Lily Shepherdess Field before attaining 
the age of 21 years, without leaving lawful issue, then to the use of 
my own right heirs for ever." 

The testator died in June, 1855, without having altered or revoked 
his will, which was duly proved in the following July, and adminstra- 
tion of the estate was granted to Stewart and Henson. Bones died in 
May, 1863 ; Henson died in April, 1871 ; after which Stewart was 
the only surviving and acting trustee. Lily Shepherdess Field died 
in August, 1859, and William Field in November, 1862. 

The only children of Lily Shepherdess Field were — Shepherdess 
Field, Emma (the wife of the Defendant Bell), Sarah Field, (reorge 
Field, William Field, James Field, and Mary Ann Field. Shepherdess 
Field and James Field each died under the respective ages of 21 
years, without ever having married* 

Sarah Field, in August, 1865, intermarried with the Plaintiff, 
Stephen Glover, and had issue one son, Stephen. In May, 1866, 
Sarah Field (then Sarah Glover) died under the age of 21 years. 
The Plaintiff charged that on the death of bis wife^ her son Stephen 
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Glovir became entitled to and possessed of a vested estate and interest in the 
Bell. share and interest of and in the said land, and to which the Plaintiff's 
wife would have been entitled under the trusts of the will of the 
testator. 

On the 11th of June, 1866, Stephen, the son of Sarah — the 
daughter of Lily Shepherdess Field, and the wife of the Plaintiff— -died 
intestate. On the 9th of December, 1876, Mary Ann Field, the 
youngest daughter of Lily Shepherdess Field, attained the age of 21 
years. In August, 1877, letters of administration of the estate of 
Stephen Glover were granted to the Plaintiff. 

By indenture, dated 16th day of February, 1877, made between 
John Stewart of the first part, the Defendants John Bell and Emma, 
his wife, Greorge Field, William Field and Mary Ann Field of the 
second part, and the Defendant William Eobison of the third part, 
reciting the seisin of the testator in the land, and also reciting the 
will and death of the testator and the death of Eobert Henson, 
Edward Bones, Lily Shepherdess Field, and William Field, it was 
witnessed that John Stewart, at the request and by the direction of 
the parties to the second part of the indenture did, and each of the 
parties to the second part did, thereby grant rdease and confirm unto 
the said William Eobison, his heirs and assigns, the land in question* 

By an indenture of mortgage the Defendant, William Bobison^ 
conveyed and assured to the Defendant, Hugh Savage^ the land, 
subject to a proviso for redemption. 

John Stewart died on the 21st of December, 1877. 

The bill prayed — 

(1), That it might be declared that upon the death of the Plainti£Ps 
wife, Sarah, the daughter of Lily Shepherdess Field, the share and 
interest in the land to which she would have become entitled, and to 
a conveyance of which she would have been entitled, if she had been 
living at the time at which Mary Ann Field attained the age of 21 
years, passed to and vested for an absolute estate and interest in the 
said Stephen, the son of the Plaintiff's wife, Sarah, and that such 
estate and interest vested in and was now the absolute estate and 
interest of the Plaintiff, as such adminstration of the estate of 
Stephen Glover. 

(2), That it might be declared that the indenture of the 16th of 
February, 1877, and the indenture of mortgage might be declared 
void as against the Plaintiff, as such administrator of Stephen Glover, 
to the extent of his share and interest in the land, and to be 
inoperative to pass to, and vest in, the Defendants, William Bobison 
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and Hugh Savage^ or either of them, the land in question, to the Gloyxr 
eictent of the estate and interest therein of Stephen Glover and the bell. 
Plaintiff as such administrator. 

(8), That William Sobison and Hugh Savage might be declared 
to be trustees of the land to the extent of the share and interest of 
the Plaintiff in the same for the Plaintiff, and that all necessary and 
proper deeds, &c. 

[As the decision was on the point of law only, raised in the bill, it 
is not necessary to set forth the answer or evidence. The whole 
question turned on whether Stephen Glover, the son of Sarah Glover, 
the daughter of Lily Shepherdess Field, survived his mother, and it 
was virtuaUy admitted that he did survive his mother. The 
Defendants reUed on the laches of the Plaintiff; to which, in giving 
his decision, the Primary Judge attached no weight] . 

Davis and Dr. Sly, for the Plaintiffs. Sarah Glover, the daughter 
of Lily Shepherdess Field, died before her son Stephen Glover, who 
died intestate, and whose estate was administered by the Plaintiff. 
On the death of his mother Stephen Glover became entitled to a 
vested interest in his mother's share of the land in question. The 
interest was vested on the death of Sarah Glover, and was not 
contingent on Stephen Glover (the son) surviving the coming of age 
of Mary Ann Field, the youngest daughter of Lily Shepherdess 
Field. The fact that the giffc to Sarah was contingent did not affect 
the gift to Stephen, which was an independent request. The case of 
Martin v. Holgate (2) was exactly in point. The head note was — 
^*A testator devised his estate and effects to trustees to pay the 
proceeds to his wife for life, and ' after her decease to distribute and 
divide the whole, &c., amongst such of my four nephews and two 
nieces (naming them) as shall be living at the time of her decease, 
but if any or either of them shaU then be dead, leaving issue, such 
issue shall be entitled to their father's or mother's share.' Three 
of the nephews died in the lifetime of the testator's widow, 
two of them without ever having had a child, one of them 
leaving a daughter. This daughter likewise died before the widow. 
Held {inter alia) that the gift to the children was original, and not 
substitutional, and that this daughter, upon her father's death, took 
a vested interest in the share, which, if he had survived, he would 
have taken. The fact that the gift to the parent was contingent, did 
not affect the nature of the gift to the issue, which was an inde- 
pendent bequest." 



(8) L. £» 1 a of L., 175. 
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Glotsb Before that deddon the authorities were rather conflieting ; that 
2^j^^ law is now settled. 

Owen, for the Defendants (other than Savage and Bobison) 
contended that> granting the PlaintifiTs view of the law to be oorrect, 
and the case cited to be decisive of the pointy the Plaintiff had lain 
by so longj and slept npon his alleged rights^ that he wonid not be 
assisted by the Court. The Plaintiff did not take out letters of 
administration of his son's estate till August^ 1877- Under the 
testator's will John Stewart^ being the surviving trustee^ had the legal 
estate, and could, therefore, make a good conveyance. The Plaintiff's 
only claim, at most under the circumstances, was to come in 
and share the purchase money; as he has been so negligent of his 
alleged rights it is submitted that he is precluded from any relief. 

Manning, for the Defendants Savage and Bobison. The purchaser 
from the trustee (Stewart) and the person, to whom he mortgaged the 
land are on the same footing; they employed the same solidtor, who 
made careful enquiries and searches, and through the ladies of the 
Plaintiff was unable to discover whether or not Sarah Glover left any 
issue surviving. We rdy, with the other Defendants, on the greet 
laches of the Plaintiff. The sale was, it is admitted, for full value. 
Justice would be done by payment to the Plaintiff of the share of 
such purchase money without disturbing the existing state of 
affairs. The Defendant Savage as mortgagee in any event is 
entitled to his costs. 

Without calling for a reply — 

The Prtm art Junoi. The case cited on behalf of the Pldntiff 
is deddve. The declaration must be made in accordance with the 
first, second and third paragraphs of the prayer of the Bill ; that is 
all I have jurisdiction to do. The successful parties will have their 
costs. 

Solidtor for Plaintiff— Mr. Phmley. 

Solicitor for Defendants Bobison and Savage — ^Mr. Shepherd. 

Solicitors for the other Defendants — Messrs. Bull and BuU. 



VOIulL m EQXJITY. 57 



ELWIN V. MONASH and Another. (1) 1879. 

November, 

Redemption — Absdtiie Traf^ffr^Agreement to Re-tfunrfer — Oral Evidence — 

Motion /or injunction dealt with as a motion for a decree, 

E. being indebted to M. and Co., tranaf erred to them a parcel of land in 
payment of portion of the debt ; on the understanding, as he alleged, that the land 
was to be re-transferred to him on his paying that portion of the debt with 
interest within twelve months. The Defendants alleged that the transfer was 
abflolnte and onoonditionaL The Plaintiff gave notice of motion for an interim 
injunction to restrain Defendants from dealing with the land. That motion, 
without further pleading, dealt with as if the suit had been set down for hearing, 
the deponents being cross-examined on their afiSdavits. 

Held, by the Primary Judge, that on the evidence, the agreement to re-transfer 
had been made and decree accordingly. 

Suit for redemption. 

The bill set forth that the Defendants were carrying on business 
as storekeepers at Narrandera. In August^ 1878, the Plaintiff being 
indebted to them in the sum of £170, offered to sell and transfer to 
them, in consideration of the debt, a parcel of land in Narrandera. 
The Defendants refused that offer of an absolute transfix, alleging as 
a reason for their refusal that they already had too much land in 
Narrandera and did not care to buy any more. It was then agreed 
that the Plaintiff should transfer the land to the Defendants as 
security for the sum of £100, with interest thereon at the rate of 10 
per cent, per annum, and that he should also give them his bills for 
the balance of £70. It was also agreed that the Plaintiff should be at 
liberty at any time within twelve months from the execution of the 
transfer, to pay the sum of £100 and interest, and that thereupon 
the Defendants would transfer the land to the Plaintiff. Accordingly 
on the faith of that agreement the Plaintiff signed a transfer of the 
land to the Defendants, dated 8th of June, 1878. The bills for the 
residue had been duly retired. About six months after the exe- 
cution of the transfer, the Plaintiff wrote a letter to the Defendants 
stating that he was prepared to pay on any day they might name the 
sum of £100 and interest, as he wished to have the land re- 
transferred to him. To that letter no reply was received, and the 
Plaintiff wrote again to the Defendants asking them to name a day 
on which he could pay off the sum of £100. The Defendants replied 

(1) Before Hazgrave, J., Primary Judge. 
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Blwin that tbey had made fresh arrangements, that they intended to build 

HoiTASH. ^° ^^® ^^' ^^^ ^^^^ therefore they would not accept iElOO and 
interest, nor re-transfer the land to the Plaintiff. On the Ist of 
July, the Plaintiff gave notice to the Defendants not to build on the 
land. On the 17th the Plaintiff lodged a aweat in the Registrar- 
Gfeneral*s office against any dealing with the land. 

On the 28th of July the Plaintiff tendered to the Defendant 
Jonsen on behalf of the firm £100 and interest in accordance with 
the agreement, which he refused to accept. 

On the 28th of August a notice from the office of the Registrar- 
General was served on the Plaintiff's solicitors notifying an intended 
transfer of the land by the Defendants to Helena, the wife of the 
Defendant Monash. The prayer was— 

(I). That it might be declared that the transfer of the land dated 
the 8th of June, 1878, was intended to be, and the same then stood 
as, a security for the sum of jElOO and interest at 10 per cent., 
subject to a proviso for the redemption thereof on payment of the 
sum of £100 and interest within twelve months from the transfer. 

(S). That the Defendants be decreed to re-transfer the land on the 
re-pajrment to them of the sum of £110. 

(8). For an account, &c. 

(4). For an injunction to restrain the Defendants from dealing 
with the land. 

The Defendants did not file any answor. After the bill had been 
filed the Plaintiff moved, on notice, that the caveat in the bill 
mentioned, lodged by the Plaintiff in the office of the Registrar- 
General, might remain on the books of the Registrar-General till the 
hearing of the cause, or any further order of the Court, and also for* 
an interim injunction. In support of that motion a number of 
affidavits were filed, and on behalf of the Defendants affidavits were 
filed in answer. 

On the motion coming on for argument 

Owen, for the Plaintiff, moved that as all the material evidence 
which would most probably be given in the suit was then before 
tl^e Court on affidavit, and that the question then to be decided, 
on the motion for an interim injunction, was in point of fact the 
question at issue raised by the bill, the motion should stand over for 
a month, and that then all the deponents should be in attendance at 
Court to be cross-examined on their affidavits if necessary. 

Gwian, for the Defendants, did not consent, 
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The Pbimabt Judgb. Although the cotmael for the Defendants Elwik 
does not consent he does not dissent from the course proposed which mokibr. 
I feel bound to adopt in the interest of aU the parties. Let all the 
Deponents be present at the Equity Court on Friday the 14th 
November^ to be cross-examined if necessary on the statements in their 
affidayits. After hearing the evidence then adduced the matter will 
be dealt with by the Court as on the hearing for a decree. The caveat 
to continue tiU the 14th of November and supplement affidavits if 
any to be filed before the 7th of November 

The motion as for a decree accordingly came on for hearing. 

Otoen, for the Plaintiff. 

Gordon and FUzhardinge^ for the Defendants. (2) 

The Plaintiff on being cross-examined^ stated, *^ I recollect signing 
the transfer mentioned on the 81st July on the 1st of August, at 
the Defendant's office. Mr. Carter, Jonsen (one of the Defendants), 
and I were the only persons present. Can't recollect the day of the 
week or the time of day. Believe it was about 12 o'clock ; I won't 
swear. Mr. Carter was not my solicitor that day. He went there 
because Mr. Lloyd, of Tamona, asked him to see how my affidrs 
stood after the drought. I said to Jonsen that I had received his 
account for £170, and I offered him the piece of land in full pay- 
ment. Jonsen remarked that he would not give that amount of 
money for the land, as he had too much land already in Narrandera, 
but that he would take the land as security for £100, and ten per 
cent, bank interest for twelve months, upon my giving him three bills 
at four months, eight months, and twelve months respectively for the 
balance of j670. I accepted those terms. I signed the transfer 
which had been filled up before I went into the office by Mr. Jonsen. 
The transfer is in Jonsen's handwriting. Part of the written 
portions of the transfer is in his handwriting and other parts in the 
writing of another : ''£100," and ''as joint tenants" in two places 
was not written by Jonsen, the testimonium, on the second page of 
the transfer, is in Mr. Carter's hand- writing. I see the transfer is 
dated at Narrandera, on the 8th June. I stiU believe the execution 
was on the 81st July, or the 1st of August, and that on that day the 
agreement was made. (The statutory declaration annexed for the 
purpose of negativing dower shown to Witness.) That is my 
signature. The declaration is dated the 10th June, 1878. I still 
feel quite certain it was on the 81st July or Ist August. I do not 

(2) The snbstanoe of the affidsyitB tion, &o., of the witaeues. 
was brought out in the orou-ezsmina- 
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Klwdt recollect aigmng the dedantion of the attesting witness <v even 
M0V4SH. S^^S before Mr. Roberts, the magistrate, before whom it pmrports 
to have been made. It is my signature. Max. Monash and Co. 
(the Defendants) had held the deeds of the land as security for the 
running acoount for upwards of twelve months. I had been doing 
business with them for twelve years — signing bills monthly. It is 
likely a bill was falling due on the 1st August, but not for £170. 
Monash was not present until I signed the bills and transfer. 

Re-examined, I am perfectly certain that the transfer was for a 
security only, and not as an absolute transfer. As I signed it Carter 
said to me, ''Tou understand, that is an absolute sale*^; Jonsen 
replied, ''El win and I understand each other; it is understood 
between us that on any day within twelve months he can redeem the 
land by paying his iElOO and 10 per cent, bank interest.'' That was 
the last remark made just as I left the office. Was first aware after 
March that Defendants were going to build on the land. On that I 
wrote a letter on 12th March, warning them not to do so. I tendered 
money on the following day. I do not know in whose handwriting 
is ** £100." The consideration money was not written in when I 
signed. 

JF. R. Carter cross-examined. I recollect the transfer being signed 
by Elwin in the office at Monash and Co.'s ntote, Narrandera. To the 
best of my belief it was on the 81st July. I cannot recoUect what 
day of the week it was. Am quite certain Elwin requested me to go 
to that meeting partly as his solicitor and partly as Lloyd's, in conse- 
quence of what had taken place before at Lloyd's station. Elwin asked 
me to go in and witness a mortgage he was going to give Monash 
and Co. over his land in consequence of some arrangement he had 
made. When I got there I was handed a document by Mr. Jonsen. 
It was this transfer. Nothing was said in my hearing. The 
document was handed to me immediately. After looking at it I said, 
''This is not a mortgage; this is an absolute transfer of the land.'' 
Elwin replied, "It's aU right," and Jonsen added, "Tea, it is 
arranged between Elwin and us that at any time within twelve 
months, on his paying us the hundred pounds, he can have the land 
re-transferred to him." The writing in the testinumiwn clause and 
signature is mine. I can't say when it was filled in, but I think at 
the time of the execution of the document. The date of the transfer 
is filled in as the 8th June. Can't say why. When I made my 
affidavit to be used in support of the motion for an injunction I 
stated the date of the meeting to be the 81st July or 1st of August 
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I relied on the date on tbe bills given for the balance £70. Now I Elwxn 
see it dated the 8th June. I do not feel certain it was the Slst July. Monash. 
I recollect going before Roberts, J.P., and making a declaration as 
the attesting witness. The date to that declaration is the 19th June. 
It is in my handwriting. I have no reason to believe that is not 
the date on which I made the declaration. All I recollect is that 
I made the declaration after the transfer had been executed. I canH 
recollect whether I was present when the declaration negativing dower 
was signed. It is in my handwriting. Can't recollect getting the 
transfer from any one in order to take it to Mr. Roberts. After the 
transfer had been signed it was left at Monash's. 

lU'-examined. I went there as solicitor for Lloyd and Elwin, to 
assist Elwin, in consequence of Monash pressing him, to see what he 
signed. Monash was not present when the transfer was signed.^' 

The Defendants having made affidavits, setting forth that the 
transfer had been executed by the Plaintiff as an absolute sale in 
pursuance of an arrangement eome to, whereby the Defendants were 
to take the land in lieu of £100 portion of a debt due to them by 
the Plaintiff. 

Maa Monash (cross examined). The third paragraph of my 
affidavit is true. The transfer was signed on the 8th of June. It 
was not prepared when the Plaintiff and Carter came in. The words 
in the transfer £''100''— and *'as joint tenants'' is in the hand- 
writing of my solicitor. The remainder of the transfer is in my 
handwriting. I wrote it out when Plaintiff and Carter were in my 
office. The amount of the consideration money, £" 100 " — and '' as 
joint tenants'' was written in after the transfer was brought to 
Sydney to be registered. I got the description of the land from the 
grant which I had in my possession. The transfer took about ten 
minutes to prepare. I prepared it in the presence of Carter and 
Jonsen. 

Be^ewaminedy on the I9th June, 1878, ten or eleven days after the 
execution aftier the transfer I left for Melbourne; I did not return till 
August. 

John J. Roberts. Am manager of Mr. Edward Flood's Narrandera 
Station; am a justice of the Peace. On looking at the transfer, the 
signatures ''John J, Roberts, J.P.," to the transfer and declaration are 
in my hand*writing. I did not fill in the datea They were filled in 
when the document was brought to me. That day I attended the 
Court, and after it was over I drove Mr. Elwin down to Yanco 
Station. I know that from my diary. I have no reason to doubt 
but that the declaration was taken on the day it bears date. 
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SLwnr A. M, Jomem cross-exammed. I am in partnenhip with the 

M/nuum. Defendant Monaah. We had many money transactiona with the 
Plaintiff befoTe the preaent matter. On the 8rd of August a promiasory 
note waa falling doe ; on the lat of July an aoconnt was sent to 
Plaintiff showing that the note was to be dishonored — ^that was in 
porsuanoe of a previous arrangement^ when it was agreed that the 
note should be dishonored; that arrangement was made because we 
had had to renew the note before at Tarious times. 

Elwin suggested that we should take the land, the deeds of whidi 
we already hdd in our possession, in settlement of our account; that 
arrangement was made before the 8th of June. We knew that 
Elwin was being hardly pressed, and we wanted something more 
tangible than collateral security. The value of the land and buOding 
is about £220; the value at the time we took the land waa leaa than 
£100. 

Ri^esammed. I did not say at the time of signing the transfer 
that Elwin and I understood each other, and that it waa understood 
between us that on any day within twelve montha he could redeem 
the land by paying us £100 and ten per cent, interest, or anything 
to that effect. 

Elwin being again re-examined valued the land at £170, as it was 
a comer allotment facing two streets, but that he had oflfiered it Ux 
sale for less than that sum. 

Owen for the Plaintiff. The evidence goes to show, and that 
without any reasonable doubt, that the arrangement between the 
parties was that the land waa to be absolutely transferred to the 
Defendants subject to a right of re-purchase by the Plaintiff 
within twelve months firom the date of the transfer, or the transfer, 
though absolute in its terms, was to be looked upon as a mortgage 
only for the space of twelve months. The Plaintiff in any event was 
to have a right of re-purchase, or of redemption, for a given time. In 
answer to any argument founded upon the Statute of Frauds 
Lincoln v Wright (2) the principle laid down in which was cited in 
Fisher on Mortgage (3) and approved of in Haiffh v. Kaye (4) was 
decisive. 

As the evidence was so directly contradictory on the question as to 
agreement for re-purchase, or no agreement, it must be that perjury 
has been committed on one side or the other. If the Plaintiff is 
believed, there is an end of the case; otherwise, the Ciicts bemg in 

(2) 4 De G. and J. 16. (4) L. R. 7 oh. App. 409. 

(3) Vol 1, page 14. 
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doabty tbe probabilities must be considered ; and on the probabilities Elwin 
it is submitted^ the Plaintiff must succeed^ even without taking into monash 
consideration the cogent evidence of Garter, an attorney^ who well 
knew the effect of the transfer, and warned the Plaintiff. Carter was 
altogether an independent witness, and in the matter was acting for 
Mr. Lloyd more than for the Plaintiff. 

The Court in a suit for redemption will lean towards the Plaintiff 
rather than to the Defendants, everything else being equal ; as by 
the decree the Defendants would get the whole of their debt and 
interest, and the Plaintiff would get back his land. By a decree, as 
asked, the parties would be placed in statu quo. 

Gordon and Fitzhardinge for the Defendants. The pleadings must 
not be lost sight of. The bill makes out a case of an absolute sale by 
the Plaintiff with a condition, or collateral right, of re-purdiase. The 
Defendants' debt was d6l70, of which £100 was wiped off and the 
land stood in place of it. Assuming that the agreement to re- 
purchase within twelve months had been made out, the Plaintiff has 
not availed himself of it as he made no offer binding on the De- 
fendants made till the 10th of July, whereas the sale was completed 
and the transfer executed on the 8th of June in the previous year. 
To make the tender available, the date of the agreement must be the 
81st of July or 1st of August, which date the Plaintiff has sworn 
to although in the bill it is alleged that the transfer was dated on the 
8th of June. The affidavit made by Carter was an echo of that made 
by the Plaintiff, and his statement therein differed materially from 
his account given in the witness box. 

The Plaintiff in support of his case produces that which on its &ce 
purports to be an absolute transfer, and tries to explain that it is in 
reality to be considered only as a mortgage, because the Defendants 
who had a dishonored promissory note of the Plaintiff falling due for 
£170, which they all knew was to be dishonored, and were holding 
the deeds of the land as collateral security, that they agreed to give 
up that note on condition, of their holding the land as security for 
£100 only, and receiving notes at long dates for the remaining £70 
And to prove that the Plaintiff and Carter gave evidence, each of 
whom gave a wrong date, under oath, of when that supposed 
arrangement took place. There was no likelihood then that the pro- 
missory notes would be paid as it was known that the Plaintiff was in 
financial difficulties. As a matterof fact theDefendantshad great trouble 
in getting the notes, so given, paid. The Defendant's story is much 
more probable, that they, knowing that the Plaintiff was bordering on 



64 SUPBEME COUET EEPOBTS. N. S. 

Blwin insolvency, made tbemBelves secure as to the greater part of t^eir debt 

MoKASB. "^y ^"y'°g ^^^ pi®^ of ^^ ^^^ ^^^ ^^^f <^^ taking small hilla for the 
residue. They already held the deeds of the land as security for the 
whole of their debt of i£170; and it is not probable that they would^ 
under the circumstances, leave portion of their debt unsecured. The 
state of the Plaintiff's affairs may be gathered from hia lettera 
written to the Defendants about the time the first of the notes given 
for the balance (£70) fell due. In one of his letters in answer to a 
demand of the amount of the note the Plaintiff replied, " I beg to 
state that when you insisted upon my getting the pro-note^ I told 
you I did not see how I was to pay it when due, and I also said that 
you would have to do what you now intend doing. Hoping that you 
will get the promissory-note paid," &c. Assuming that the evidence is 
equally balanced, aU the probabilities are in favour of the Defendants' 
story; and even assuming that the probabilities are not in their 
favour, then the Plaintiff's case not having been made out, the 
Defendants must succeed as all agreements to re-purchase are to be 
construed strictly against the granter. Fuher on Mortgage (5), 
BarrtU v. Sabine (6), Saini John v. Wareham (7), WUUam v. Oicm (8). 

The P&iMABT Judge (without calling for a reply). Admitting 
the law laid down in the well known case WiUiame v. Owen, I have to 
decide the issue before me on the evidence as a whole, and not by 
criticising it word by word as has been contended. It must not be 
lost sight of that I am in the position of a jury as well as a judges^ 
and most accordingly in weighing the evidence adduced not forget 
the demeanour of the witnesses examined. The all important fact is 
that which took place when the deed was signed. I have considered 
the affidavits and the oral evidence carefully, and am of opinion that 
what the Plaintiff deposed to before me clearly entitles him to a 
decree. The fact also that at the time of the execution of the transfer 
the consideration was left blank, and was only filled in when the 
transfer was sent to Sydney for registration looks very significant, and 
not at all as if there had been a sale out and out. That £sct alon^ 
in my mind, decides the question. The evidence also given by 
Jonsen corroborates the Plaintiff's case, when Jonsen said that he 
obtained the signature of the Plaintiff to the transfer because he 
wanted a more tangible security than he had by only having 
possession of the grant; and that is clearly all that he got a 

(6) 1 Tol., pp. 13, 14, par. 13 and 14. (7) Cited 3 Sw. 631. 
(6) 1 Ver. 269* (8) M7I. a&d Oni^ 303, 
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tangible security. On that issue also the verdict in my mind as a 
juryman should be for the Plaintiff. That being ao^ why should we 
go beyond. I grant the prayer of the bill as to the first paragraph^ 
with costs. 

Solicitors for the Plaintiff — McCariy, Robertson, and Fisher, agents 
for CampbeU, of Narrandera. 

Solicitors for the Defendants — Fitzhardinge and Son, agents for 
H. B, Fitzhardinge, of Wagga Wagga. 



Elwin 

V. 
MONASH. 



SMITH AND Othebs v. KEARNEY and Othxbs. (1) 

Statements of mother as to paternity of her child admiasible in eyidenoe, after 
her death, in a snit where the legitimacy, or illegitimacy, of such child material. 

This was an appeal to the Full Court in Banco against portion of 
an order made by Sir William Mannings Acting Primary Judge in the 
absence of Hargrave^ J. 

The Plaintiffs were James Club Smith and Theresa Smith, bis 
wife, Frank McDonald and William McDonald. The Defendants 
were Timothy Joseph Kearney, Edward McDonald, and Wilhelmina 
Eve Linden (an infant). 

The appeal was on behalf of the infant Defendant. 

On the 19th of March, 1879, on the taking of evidence in the 
Master's Office on behalf of the Plaintiffs ; Eliza McGregor, when 
being examined, was asked the nature of a conversation between 
herself and Mrs. Linden, mother of the infant Defendant, and since 
dead. Upon objection taken the evidence was ruled inadmissible. 

On the 28th of April following, when John Bennett was being 
similarly examined on behalf of the Plaintiffs, he was asked to state 
what took place on his meeting with the said Mrs. Linden, and 
whether she then stated whose child it (meaning the infant Defend- 
ant) was. Those questions were also objected to, and rejected. 

On the 26th day of June and 6th of August following, pursuant 
to notice to that effect, those several rulings of the Master were 

(1) Before Hargrave, J., Faaoett^ J,» and Sir William M«imiiig, J. 



1879. 
DecemJber. 
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Smith appealed against to the Primary Judge. On the last-mentioned date 
Kbabnit. ^^ William Manning, J., Acting Primary Judge, made an order 
reversing those rulings of the Master, and decided that the evidence 
of Elisa McGregor and John Bennett should be admitted (2). The 
infant Defendant thereupon appealed against that order as to the 
evidence of those two witnesses. 

Davii and Knaae, for the Apellant, cited Wright v. Holgaie (8) ; 
Goodrigkt v. Moss (4) ; Rex. v. Inhabitants of Sotarton (6) ; Atchley 
V. Sprigg (6) ; In re Sideoufs Trusts (7) ; Cope v. Cope (8) ; Legge 
V. Edwards (9) ; In re Yeanoood's TVusts (10) ; The Divorce Act (11). 

Owen and C /• Manning, for the Plaintifis, oppose. Belied on 
the judgment of Sir William Manning, J., in Smith v. Kearney (12). 

Darlejf, Q.C., and Gordon, for the trustees (Defendants), did not 
argue. 

Davis replied. Mwrray v. Mihs (18), Guardians of Nottingham 
V. Tompkinson (14). 

H AEOKAYB, J. I am of opinion that the order of his Honcnr, Sir 
William Manning, was correct. The first object to be considered is 
the ascertainment of truth. By adopting and following too closely 
some of the old rules absurd results would sometimes be arrived at. 
It may be presumed that a wife would not say that her child was not 
her husband's, and so publish her own disgrace. It may be that this 
evidence when admitted, as there can be no cross-examination of the 
mother, will be regarded as of little value. That, however, does not 
touch the question of admissibility. I adopt the principles on whidi 
Sir William Manning proceeded — that the broad tendency of the law 
of the present day is to admit everything which is part of the res 
gesta, and can tend to show where the truth lies. 

Faucbtt, J. I am of the same opinion. The rule laid down by 
Lord Mansfield, and relied upon by the Appellant, was made at a 
time when the rules for the admission of evidence were very narrow 
and strict, and even then were narrowed to their smallest limit. The 
principle of all the exclusion of evidence being on the ground that the 
parties to any action having an interest therein were not allowed to 
give evidence. 

(2) Stqnra, p. 81. (9) 26 L. J., oh. app. 137. 

' (8) C. ft K., 168. (10) L. B., 6 oh., div. 545. 

(4) 2 Cowp., 691, 594. (11) 86 Via No. 9, 813. 

(6) 6 AdL A EL, 180,187. (12) Ante, pi«e 31. 

(6) 88 L. J., oh. 845. (13) L.R., 12 oh. diT., 845. 

(7) L. R. 10, Bq. 41. (14) L.R., 4 C.P., div. 343. 
18) 1 M. ft Rob. 272; st. seq. 
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Sib William Manning^ J. T do not see any reason to change Smith 
the opinion I formed when the motion was argued before me^ as kkabiis7. 
Primary Judge. In addition to the reasons then given, I also concur 
with the reasons given by Mr. Justice Faucett. 

Appeal dismissed with costs. 

Solicitors for Appellant — Messrs. Stephen, Laurence and Jaques, 
Solicitors for Respondents — Messrs. Want, Johnson and Want. 
Solicitors for Trustees (Defendants) — Messrs. Fiizhardinge and San. 



ROBEBTS V. GIBBONS and Othkbs. (I) December 5. 

WiU—Cansiruction^Provko cuUing down estates tail — " SlutU be bom," 

Testator by his will devised certain lands called the Grolden Grove Farm, upon 
the deaths of his sons W. H. and R. T. H., and in default of issue, to the use of 
the testator's grandsons W. M. H. G., M. B., T. D. C, 0. H. R., W. 0. N., 
and R. H. R., during their respective lives as tenants in common, and as to the 
respective shares of each of such grandsons, upon the decease of such grandson, 
to the use of such grandson's first and other sons successively according to 
seniority of birth in tail male, with cross remainders in tail male. The will 
contained the following proviso : — " Provided always, that if any person whom I 
have made tenant in tail male of my said estate shall be bom in my life-time, 
then and in such case I revoke the devise so made to him, and in lieu thereof I 
give and devise the hereditaments comprised in such devise and appointment to 
the use of the same person respectively for the term of his or her natural life, and 
after his or her decease to the use of his or her first or every other son respectively, 
according to their respective seniorities, in tail male." 

W. K. G., the eldest son of W. M. H. G., was bom in the life-time of the 
testator, and before the date of the execution of his will ; and on his attaining 
the age of 21 years joined with his father in executing a disentailing deed in 
favor of his father. When the suit was instituted W. E. G. had an infant son 
living. 

Held that the estate in tail male, devised by the will to W. K. G., was by the 
proviso cut down to an estate for life, with remainder in tail male to his first and 
other sons. 

This was a partition suit^ in which a reference was ordered to the 
Master to inquire whether the proper parties were before the Court, 
The cause now came on for further consideration. 

(1) Before Hargravk, J., Primary Judge. 
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BoBBETB By his will dated the 20th of December, 1845, William HutdLinson 
GzBBovs. ^^^*®^ certain lands called the Gk>lden Grove Farm, upon the deaths 
of bis sons William Hutchinson and Richard Thomas Huichinsoiii 
and in default of issue which failed, to the use of the testator's 
grandsons W. M. H. Gibbons, Mackenzie Bowman, T. D. Clarkson, 
C. H. Roberts, W. C. Nichols, and R. H. Roberts, during their respec- 
tive lives as tenants in common, and as to the respective shares q{ each 
of such grandsons, upon the decease of such grandson, to the use of 
such grandson's first tmd other sons successively according to seniority 
of birth in tail male with cross remainders in tail male. The will 
contained the following proviso : — " Provided always, that if any person 
whom I have made tenant in tail male of my said estate shall be bom 
in my life-time, then and in such case I revoke the devise so made to 
him, and in lieu thereof I give and devise the hereditaments comprised 
in such devise and appointment to the use of the same person 
respectively for the term of his or her natural life, and after his or her 
decease to the use of his or her first or every other son respectively 
according to their respective seniorities in tail male/' 

The only question which arose about the devolution of the property 
was whether the estate tail in the share devised to W. M. H. Gibbons 
for life with remainder in tail, had been effectually barred. The 
eldest son of W. M. H. Gibbons, William Kenny Gibbons, was bom 
in the lifetime of the testator and before the date of the execution of 
his will. In 1866 W. M. H. Gibbons and WUliam Kenny Gibbons 
joined in executing a disentailing deed. William Kenny Gibbons 
at the time of the institution of the suit had a son living, an infSmt. 

The Master, upon the above facts, specially reported as fdlows : — 
" That if under the will of the said testator the said William K&my 
Gibbons, the father of the said infant and the upn of the Defendant 
W. M. U. Gibbons, took a freehold estate in tail male in the said 
heeeditaments and premises, the said infant, W. M. H. Gibbons 
the youngs, is not interested and has no estate therein, and is not a 
necessary party to this suit, and the Plaintiff and the Defendants 
are the only necessary and proper parties thereto. But if under the 
said will the said William Kenny Gibbons only took a life estate in 
such hereditaments and premises, then the freehold estate in tail in 
remainder in one fourth of the said hereditaments and premises 
claimed by the Defendant, W. M. H. Gibbons, is vested in the said 
infant, who would be a necessary party to this suit.'' 

C. /. Manning for the Plaintiff. The Plaintiff has no interest in 
the question raised, which lies solely between the Defendant W, M. 
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> 
H. Gibbons and the infant, upon whom the decree haa been served, Roberts 

and who now appears by counsel. The point now raised has been qibboms. 

determined by the Supreme Court of Victoria in the case of Lynch v. 

Johnson (1). It was there held that in the case of a person bom 

before the date of this will of W. Hutchinson, the proviso did not 

operate to cut down his estate tail to a life estate. 

M. H. Stephen Q. C. and F. H. Barton for the Defendant, W. M. 
H. Gibbons. The only question is whether the proviso at the end of 
the will cuts down the estate tail previously granted to the son of this 
Defendant to a life estate, and our contention is that it does not. 
We submit that the expression " shall be born '' cannot apply to 
children in existence at the date of the will. 

It appears from this wiU, first, that the testator knew that some 
great-grandchildren were in existence, for he names one of them in a 
clause not dealing with the property now in question, and secondly that 
in another clause he draws the distinction we are now contending for 
by using the words " now bom or hereafter to be bom.'' His omission 
of the words " now bom '' in the proviso now under consideration, and 
his gift to one of his great-grandchildren nominatim shew that the 
proviso was intended only to apply to children bom after the date of 
the will. That is also the natural grammatical construction of the 
words. The argument on the other side will be that the words 
"procreatis " and "procreandis " have the same meaning in such a 
proviso ; and the cases of Hebblethwaite v. AUwiight (2) and Hewett v. 
Ireland (3) will be relied upon. But it may be observed with 
reference to those cases that they were decided solely upon the 
supposed intention of the testator, and not upon any rule of legal 
constmction ; and also that there the question was as to a direct gift 
to the children, not a clause cutting down their estate. It may be 
easily understood that a different construction would be adopted when 
the clause under consideration took away instead of conferring an 
estate. Another decision relied upon is Doe d. James v. Hallett (4). 
That too, is a case of a direct devise to children ^^ to be begotten.^' 
Almack v. Horn (6), the latest authority on the point, shews the 
reason of the decision in the earlier cases. They may all be 
distinguished from the present by adopting a construction not 
restricting, but enlarging the bounty of the testator. But there are 
cases the other way. In Early v. Benbow (6) the testator left 

(1) 4 Vio. L. R. 246. (4) 1 M. & S. 124. 

(2) Cas. temp. Talbot, 31. (5) 1 Hem. & MU. 630. 

(3) 1 P.W. 426. (6) 2 ColL 342. 
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Roberts legacies to his graadchildren in the following terms : — ''to each child 
Gibbons. ^^^^ ^^V ^® horn/' Sir J. Knight Bruce, V.C. expressed an opinion 
that none of the children living at the date of the will coidd take 
under the bequest. Certainly in that case it appeared that at the 
date of the codicil there were living to the knowledge of the testator 
several grandchildren. Though that is- not admitted here, it is clear 
from the will that Wm. Hutchison knew of the existence of some of 
his great-grandchildren^ as he names one of them, and in another 
clause uses the expression " now bom.'' The opinion of the Vice* 
Chancellor was followed by RamUy M.R. in Early v. Middkton (7), 
in which the same clause in the same will was under consideration. 
That case is almost exactly on all fours with the present. In the ease 
of Early v. Benbaw it was pressed upon the yice-Chancellor in 
argument that the construction contended for and afterwards adopted 
by the Court would insolve an ''unreasonable distribution of the 
testator's bounty"; but that consideration did not influence the 
judgment. In the case of Townsend v. Early (8) the same 
construction was again applied. Lynch v. Johnson in an authority 
directly in point; and although the Court is not bound by that 
decision, it is still entitled to respect. But, apart altogether firom 
authority, what reason can be given for the testator taking this course, 
if he intended to cut down estates already given to persons in esse 7 
Why should he take the circuitous method of making persons named 
and others then bom tenants in tail, and afterwards introducing a 
clause cutting down their estates to tenancies for life ? Why did he 
not give them life-estates in the first instance ? There was nothing 
in the rule against perpetuities or any other rule of law to prevent 
him from doing so. It may be argued that under the Wills Act a 
will speaks from the period of the death of the testator, and that 
therefore the clause must ex necessitate have a past operation. But it 
will be seen from the terms of the Statute that it is only with 
reference to the question, what property passes by the will, that the 
will speaks from the death. 

Gordon and Davis, for the infant, W. M. H. Gibbons the younger. 
We admit that the words used in the proviso are in their ordinary 
grammatical use words of future signification ; but the question will 
be whether, looking at the whole intention of the testator and the 
authorities ia point, the Court will not construe apparently future 
words as having no reference to time at alL The Court is not asked 

(7) 14 Beav. 463. (8) 3 D. Q., F. & J. I. 
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to put a non-natural sense upon the words. It is clear that the Bobbrts 
words may in one way be construed as future^ namely, as pointing to Gibbons. 
the death of the testator as the period at which the class should be 
determined. '^ Shall be born ^' may be reasonably read as equivalent 
to " shall at the time of my death be bom/' that is, be in existence. 
It may be that the cases upon which we rely are open to the 
distinction drawn by the other side, but at the same time they 
undoubtedly go to this length (which is all that it is necessary to 
insist upon) that words apparently future have, in order to carry out 
the intention of the testator, been held applicable to a state of things 
inconsistent with their primary and literal sense. Now, what was 
the testator's intention in this case ? It must be admitted to have 
been to defer as long as possible the absolute enjoyment of the 
property devised without infringing the rule against perpetuities. 
He uses words intended to fix a class to be determined at a future 
time, viz., his death. It is said that the testator has taken a 
circuitous course. On the contrary, it is the attempt to make a 
short cut which has caused the difficulty. Instead of taking up 
separately each clause granting an estate tail and cutting it down in 
certain events to an estate for life, the testator at the end of his will 
puts in one compendious clause, applying alike to all previous devises 
in tail-male. It is said that Hewett v. Ireland was a case of a 
settlement. ' But in Hotchkiss* Trusts (9) the same principle of 
construction was applied to wills as to instruments inter vivos. There 
is nothing uncommon in the construction we contend for. In 
Manning v. Chambers (10) words importing a future bankruptcy were 
held to include an existing bankruptcy. In Barnes v. Jennings (11) 
there was a gift over in case certain of the beneficiaries " shall die in 
my lifetime.'' It was held that the gift over did not fail by reason of a 
death before the date of the settlement. But, independently of the 
authorities, we say that the testator's intention should guide the 
construction. It is quite clear that he intended to give an estate to 
all his great-grandchildren, of whom the infant, W. M. H. Oibbons, is 
one. If W. K. Gibbons took an estate tail, it would be going 
directly counter to that intention. There could not have been 
clearer or more express words to indicate the intention ; the 
generality of the clause and its position at the end of the will are 
very strong arguments in support of our view. 

(9) L. B., 8 Eq. 643. (11) L. B., 2 Eq. 448. 

(10) 1 D. G. ft Sio. 282, 
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Roberts Owen, Knox and McOuUoch appeared for other parties^ but took no 
GiBBONa P*^ ^ ^^ argument. 

Manningy for the Plaintiff, wa8 heard in reply. 

Ha&grive, J. My impression is very strong in favour of the 
construction of the will contended for by Mr. GorAm and Mr. Davis, 
but, as the point is very important, I will reserve judgment. 

Stephen, Q. C, by leave of the Court, then commented upon the 
cases which had been cited by the other side. 

Habgraye, J. My mind is so perfectly clear upon the point that 
it is unnecessary for me to reserve judgment. It appears to me that 
the proviso which has been referred to, and which is a general clause 
at the end of the will, manifests an intention on the part of the 
testator to deal with all the estates tail given by his will, without 
exception. The testator clearly had in his mind the rule against 
perpetuities, and wished by this last clause to tie up his estate in the 
family as long as he could consistently with that rule. In my 
opinion the words " shall be bom in my lifetime," mean only " shaQ 
be bom before my death.'' This matter has been elaborately and 
lucidly argued by counsel, but I have no doubt whatever as to my 
decision. There will be a declaration that the infant, W. M. H. 
Gibbons, is a proper party to the suit, and that the bill be amended 
accordingly. The usual decree for sale will be made, with liberty to 
all parties to bid. 

Decree and declaration accordingly. 

Solicitors for the Plaintiff — Holdsworth and Evans. 
Solicitors for the Defendants — Stephen, Latx>rence and Jaques; T. 
Salter and A. H. McCuUoch, Junr. 

Solicitors for the infant, W. M. H. Gibbons — F. PhnUey. 
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DIVORCE AND MATRIMONIAL CAUSES JURISDICTION 
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PATTOIUNI againat PATTORINI. 
BestUuthn qf Conjugal Bights — Jury, 

Tho Court will not vary an order whereby the issues are ordered to be tried by 
a Common Jury so that tiie case shall be tried by Special Jury. 

This was an application to vary an order of Habobave^ J.^ by 
whicli a Common Jury was ordered to try the issues in the suit. 
The suit was for restitution of conjugal rights and the husband was 
the Petitioner. The Respondent now applied to have a Special Jury 
substituted for a Common Jury. 

Sib W. Manning^ J. What are the issues ? 

Darley, in support of the application. The defence to the Petition 
is cruelty and adultery. 

Donovan, contra. There is a preliminary objection. This is 
nothing more nor less than an appeal firom the order of Habobave^ J. 
Under the Act they should have appealed to the Full Court which 
was then sitting. The order as to the issues being tried by a 
Common Jury is dated the 22nd November^ 1878, and the day fixed 
for the hearing was the 16th of December following. Their proper 
course was to appeal to the Full Court; but they did not do so 
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FATTojuifi although there was an interval of three weeks between the order and 

FATTOKnii. ^® ^^ ^f ^^™^* ^^ '^"7 ^'^^ summoned and the case was called on. 
The Petitioner, in person, applied for a postponement, which was 
granted. Nothing else was done. This is a most unprecedented 
application. The 5th section of the Act provides for appeals. They 
cannot be heard after the case has been set down for trial. As to the 
difference between varying an order and an appeal, see ChU. ArcJL, 
12th Ed., Vol. II, p. 1608. 

Darley. The Judge will always vary an order if he thinks fit. 
This is now, as it were, a new motion, and we come on new affidavits. 
[Sib W. Manning, J. If I had reason to beHeye that the Judge 
deliberately ordered a Common Jury I could not interfere]. This 
question was not argued before. 

Habgrayb, J. There is nothing to preclude the Court from 
entertaining this application. Chit. Arch, only goes to show that 
we might have gone before the Judge if we thought fit. 

Donovan. The affidavits show that the matter was ai^ed. Hab- 
OBAYE, J. distinctly refused to grant a Special Jury because the 
Petitioner was without means. Applications were made for costs of 
defence and for a further sum, and, although the Respondent said she 
had no means. Haboiiave, J. refused to order any further sum. 

Sib W. Manning, J. I do not think that I ought to alter the 
order, although 1 confess I do not think that a Common Jury is the 
proper tribunal to try a question of this delicacy. His Honor Mr. 
Justice Habobaye has decided this very point, and I do not think it 
right to vary the order. If any new circumstances had arisen, then I 
think I might have granted this application. But there are none. 

Application refused, without costs. 

Solicitors for the Applicant (the wife) — Piggott ^ Tridcett, Sydney. 
Solicitor for the Respondent (the husband) — A. de Lissa, Sydney. 
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NIXON ogahH NIXON. 

Service qf petition and citation. 

Where the Respondent cannot be found, Court will order petition and citation 
to be advertised, and if no appearance is entered within a reasonable time, dis- 
pense with seirice. 

This was an application to dispense with service of petition and 
citation upon the Respondent. 

C J. Manning in support of the application. The affidavits shew 
that the Respondent (the husband) deserted his wife in 1875 — four 
years prior to the date of petition^ and has not been heard of since. 
There is a warrant out against the Respondent for his arrest^ but the 
police have never been able to find him. The petitioner has made 
every enquiry in order to discover the whereabouts of the Respondent 
but without avail. A notice of the warrant has been published in the 
Police Oazette^ and careful search has been made, but with no result. 
It is necessary under the rules of Court to serve the Respondent 
personally^ unless an order may have been granted to the contrary* 
Stinson v. Stinson (1) ; Oook v. Cook ^ Quail (2) ; Sudlow v. Sudhw 
(3). Here however no enquiry could reach him because he is hiding 
from Justice. 

Sir W. Manning, J. The order and citation should I think be 
advertised both here and in Melbourne for one month, once a week^ 
and if no appearance shall have been entered within twenty-one days 
after the last advertisement shall have appeared, then the citation shall 
be deemed to have been duly served, and the suit shall proceed. 

(1) 34 link. (3) 28 L. J. P. & M. 7. 

(2) 28 L. J. P. & M. 5. 
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DIBBS V. DIBBS Ain> BLAIR. (1) 

On an application after petition filed to add a co-respondent in addition to one 
already named. Held, the charges must be specific. A general statement of acts 
of adultery not snfilcient. 

Motion^ on notice^ by the Petitioner J. C. Dibbs for leave to 
unend the petition in the suit by adding thereto allegations of 
adultery committed by the respondent with one John Shepherd at 
places and times and under the circumstances stated in the affidavits 
of the Petitioner and of George Richard Dibbs^ and by making the 
said John Shepherd a co-respondent in the cause on the ground of 
such adultery, and by adding to the petition all apt and proper 
statements and charges, &c. 

The affidavit of Gkorge Bichard Dibbs stated, that he was the 
brother of the Petitioner ; that he was informed whilst in Melbourne 
by Rosa Crocker, the wife of H. W. Crocker, and which information 
he verily believed to be true, that the respondent had committed acts 
of adultery both in Sydney and in Melbourne with John Shepherd of 
Sydney, and that such acts of adultery committed in Sydney were 
committed a short time prior to the respondent leaving the colony to 
live in Melbourne^ and in or about September, 1874 ; but the time of 
the acts of adultery committed in Victoria he had been unable up to 
that time to ascertain with any degree of certainty, but he believed 
he would be in a position to supply that before the hearing of the 
cause. The above facts came ''to my knowledge for the first time 
after filing the petition.'' The said Rosa Crocker at deponent's request 
made a statutory declaration of the facts of the adultery committed in 
Melbourne, to which he then deposed, stating that such declaration 
was then in his possession. 

The Petitioner deposed that he believed the facts stated in 6. R. 
Dibbs' affidavit to be true, and that he had no notice of the 
circumstances till after the petition had been filed 

The Respondent, Mrs. J. C. Dibbs, in an affidavit denied the truth 
of the allegation in Dibbs' affidavit, and asserted Shepherd's innocence 
of any such charges, which she stated were ''wickedly false and without 

(1) Before Windsvxr, J. 
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any foundation/' The affidavit of John Shepherd stated that he was Dibbs 
the solicitor for the respondent^ and had read the affidavit of G. R. dj^^* j^^j, 
Dibbs^ and emphaticaUy denied the charges contained in it. Blaib. 

The affidavit of J. C. Ellis stated that he had known the 
Respondent for fifteen years^ and after enquiries made by himself 
and his wife he had^ believing the charges in the divorce suit were 
unfounded and that she was an injured woman without means to 
redress her wrongs^ advanced moneys to Shepherd^ to conduct the 
Respondent's defence^ he having declined to act unless his costs were 
guaranteed. 

Davis appeared in support of the motion. 

Darley, Q.C, Owen, and Manning, in opposition. 

C B. Stephen, for the Co-respondent Blair. 

WiNDBTEBj J. The charges contained in the affidavits are not suffi- 
ciently specific to warrant my directing another Co-respondent to be 
added to the suit^ to which there is already one ; and if a course I 
suggested on a former motion when an application was made to 
amend the Petition by striking out certain paragraphs be adopted, 
another will be added. In addition to the uncertainty of the charges 
now made and the wide manner in which they are stated^ I must also 
consider that the effect of granting the present application would be 
virtually to deprive the Respondent of her legal adviser, just when 
his advice maybe of vital importance to her in conducting her defence 
to the suit for a divorce, and in attending to the conduct of her case in 
the suit for restitution of conjugal rights. If the Petitioner should 
be so advised, it will still be open to him to commence his suit 
de novo adding Mr. Shepherd, as a Co-respondent on a petition 
aptly framed and duly supported in the usual way by reliable 
affidavits. 

Motion dismissed with costs. 

Solicitors for Petitioner— Datn/rtfy and Cha^ 
Solicitors for Shepherd — Gannon and McL 
Solicitors for Co-respondent — Tceton and Fai 
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ADMINISTRATION— /?tf//f< to issue ex^cutum 
for the fuU amount qf t/ie penally — Spedal 
damaae — Staying proceedings,] In an action on 
adm' 



Biinistration bond, on which leave was 
given to sue in the name of the Attorney- 
General, three breaches were assigned : 1. Not 
making an inventory ; 2. Not well and truly 
administering i 3. Not makins a tme and per- 
fect account. At the trial, uie jury found a 
verdict for the Informant on the Ist and 3rd 
breaches with one shilling damages, and the full 
penalty of the bond (£600), and for the Defen- 
dant on the 2nd breach. After the trial the 
damages and taxed costs were paid by the 
Defendants to the Ralator, The Relator then 
obtained leave from the Attomev-General to 
levv for half the ^nalty. ZTeli, that the 
Defendants were entitled under these circum- 
fltances to have the execution stayed. The 

AXTOBXET-QxiniRAL V, RUDDT 87 

AFFIDAVITS 

Set Quo W^RBANTO. 

AGREEMENT NOT TO SUE 
See Pbomismoby Note. 

APPEAL TO THE PRIVY COUNCIL — 
I^ractiee — Time qf making application.] So long 
as the petition for leave to appeal is filed within 
f 6iurteen days after the jud^ent complained of, 
the application in Court is not out of time if 
made after the fourteen dajrs have elapsed. 
Raxolat v. The Bank or New Soxtth Wales 

«•» *•■ ■«• ••• ■•• f«a ••• W 

2. Practice — AppUeaUon to single Jndge 

yar leave to appeal,] A single Judge may m 
-wmcMoTL grant leave to app^ to the Queen in 
Oouncil. WaMack v. LIom commented upon, 
but followed. An order of JBEarorave J. granting 
leAve to appeal from the rule ordering a new 
tarialy and staying proceedings until uter the 
decision of the Iriv^ Council varied by giving 
leave to the Plaintiff to proceed with the new 
trial. WAinv. Bennett... 311 



ATTACHMENT 

See Contempt. 

ATTEMPTING TO SHOOT— *' Loaded Wea- 
pon"] The Prisoner pulled the trigger of a 
revolver loaded in one chamber, wnen the 
chamber containing the cartridge was not oppo- 
site the hammer, and the revolver did not go 
off, and the jury found that at the time of 
piQling the trij^er, the revolver was not in a 
position to be cQscharged. The Prisoner was 
convicted. Held that the conviction was right. 
RsGiNA V. Weight 109 

ATTORNEYS, ADMISSION OF —Proceeding 
qf Contempt pending against AppUeant,] It 
appeared mat the Apphcant for admission, a 
solicitor of the Supreme Court of Queensland, 
was in contempt by reason of the non-payment 
of a fine of £20 imposed by that Court The 
Court refused to entertain affidavits filed by the 
Applicant and dealine with the matter of the 
contempt, and refusea the admission. After- 
wards, upon its appearing that the contempt 
had been purged by the payment of the fine, the 
Court admiUed the applicant. Ex fartk 
GODFRET 301 

BAlLt— Capital Case,] When the Prisoner was 
committed for trial on a charge of ra^, and 
four months would elapse before his trial, and 
certain circumstances appeared on the deposi- 
tions raising some douots in the Prisoner's 
favour, the Court allowed bail. Reoina v, 
Clabkson 101 

BANKER AND CUSTOMERr-jDM^ommr qf 
cheque — Bight to charge interest — Damaqes,] A 
cheque of the Plaintina was dishonoured on the 
4th of November. The bidanoe then standing 
to their credit in their pass-book exceeded the 
amount of the che(^ue, and before drawing the 
cheque the Plaintiffs were so informed by a 
clerk of the Bank. Between the 30th of June 
and the 4th of November, the PlaintifiiB had 
several times overdrawn their account, and the 
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BANKER AND CVSTOMER-^wUinued. 

interest due to the Defendants upon such over- 
drafts, with the amount of the cheque, exceeded 
the PlaintifEB' credit balance. The dishonour of 
the ohe(me was not put on that ground at the 
time, fhridence was giren that it was the 
practice of the Bank not to chaige interest to 
the customer's account until the end of the half- 
year, unless the account was closed or the 
customer became insolvent. Evidence was also 

fiven that the Plaintiffs some days before the 
ishonour were offering to their creditors a com- 
position of 8s. in the £. Held that under these 
circumstances the Defendants could not avail 
themselves of the interest due to them under 
the plea that there were not sufficient funds in 
their hands available for the payment of the 
cheque. It was proved at the trial that the 
Plaintiffs, having had a sudden demand made 
upon them for £1,000, to cover advances on 
consignments, found themselves unable to meet 
their engagements, and made proposals to their 
creditors. The evidence was conflicting whether 
8s. in the £ which they offered, was to be taken 
in full satisfaction or not. It was arranged that 
the balance standing to the Pliuntiffs^ credit in 
the Defendants' Bank should be drawn out by 
cheque and paid to two of their creditors in 
trust for all concerned. At that time the 
Plaintiffs had bills under discount at the Defen- 
dant's Bank, which would mature in a few da^s, 
and had also in their possession goods belonsmg 
to the Bank for which they had not paid or 
accounted. The cheque drawn in favour of the 
two creditors was presented and dishonoured. 
It was sworn by the Plaintiffs that they were 
compelled, in consequence of the dishonour of 
the cheque, to call a meeting of their creditors. 
Some days afterwards advices came from Lon- 
don which put the Plaintiffs in a position to 
meet all their liabilities. They were m business 
as general merchants and insurance agents, and 
thev gave evidence that since the dishonour they 
had been obliffed to pay cash for goods and that 
their credit had been seriously injured. The 
juiy found a verdict for £750. Held that the 
damages were not excessive. Bobey v. The 
Oriental Bank Corporation 56 

2. Delivery of hiUs qf lading — Agreement 

to indemnify.} The first five counts of the 
Plaintifi^s declaration stated that one A. had 
shipped goods to B. at Sydney and had drawn 
against the same bilb on B. which together with 
the bill of lading he endorsed to the Commercial 
Bank of Van Diemen's Land, of which the 
Plaintiff was public officer; that A. retained 
the Plaintiff's Bank for reward to receive pay- 
ment of the bill from B., and on payment 
thereof, and not otherwise, to deliver the bill of 
lading to B. ; and that the Plaintiff's Bank 
indorsed the bill of exchange and bill of lading 
to the Defendants as their agents in Sydney, 
they having notice of the premises ; and that 
the Plaintiff's Bank retained the Defendants 
upon the same terms as it was retained by Arm- 
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stronff . Breach ; that the Defendants deUvered 
the biU of lading to B. without obtaining pay- 
ment of the bill of exchange ; by means where- 
of the ffoods were lost to Plaintiff's Bank and 
A., and the Plaintiff's Bank incurred costs and 
expenses in defending an action brought by A., 
and was compelled to pay A. damages bv reason 
of the loss of the goods. The Defendants 
pleaded that they had not notice of the retainer 
and employment of the Plaintiff's Bank by A. 
as alleged. On demurrer held (per Sir James 
Martin, C.J., and Faucfit, J.), a bad plea, as 
being an answer to the special damage only. 
The sixth plea, being to the same counts, stated 
that after the receipt by the Defendants of the 
bills of exchange and the bills of lading and the 
retainer of them as in the said counts mentioned, 
a dispute arose between them and the Plaintiff^s 
Bank as to their liability, contingent or other- 
wise, for any loss which might happen to the 
Plaintiff's Bank in respect of the bills of lading 
and bills of exchange ; and it was thereupon 
agreed between them that, in consideration of 
the Defendants crediting the Plaintiff's Kank 
with the amount of the oills of exchange, the 
Plaintiff's Bank should transfer to the Defen- 
dants all their right to the same and all their 
remedies thereupon as against the acceptor or 
drawer, and also their right to the gooda com- 
prised in the bills of lading and all their rights 
and remedies for the recovery of the same and 
all their rights and remedies against the 
captains and owners of the vessels mentioned 
in the bills of lading for non-delivery of the 
goods comprised therein respectively. Aver- 
ment that subsequentiy the Defendants, as 
holders for value of the bills of exchange, sned 
A. as the drawer and recovered judmient 
a^tinst him ; and thereupon he sned the Plain- 
tiff's Bank for the amount paid by him under 
the judgment ; and the amount paid by the 
Plaintifrs Bank to A. in settiement of the 
action and costs are the costs, expenses, and 
damages referred to in the said counts, and that 
they were in respect of the said bills of ex- 
change so transfened and indorsed, and the fall 
amount of which was duly paid to the Plaintiff's 
Bank by the Defendants in pursuance of the 
said agreement, and not otherwise. Held (per 
Haroravb, J., and Faucbtt, J., diuentiente 
Sir Jambs Martin, C. J., that the ^ea was good. 
The sixth count alleged that the Defendants in 
consideration of their employment as agents, 
promised to use reasonable care about the 
custody and retention of the bills of ladings so 
that the goods should not be delivered to R 
except on payment of the bills of exchange, and 
on dishonour of the bUls of exchan^^ would, if 
requested, sell the goods and receive the pro- 
ceeds for the Plaintiff's Bank, and would, mean- 
while, afford the Bank reasonable information. 
Breach, that the Defendants did not use such 
reasonable care about the retention of the goods, 
but acted so negligently that B. obtuned the 
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BANKER AND CVSTOMEB^continued, 

bills of lading and the goods without paying for 
them, and, although the bills were dishonoured, 
the Defendants not only neglected to give infor- 
mation to the Plaintifrs IBStnk, but ^ve false 
information, whereby the Plaintiffs Bank was 
prevented from protecting its own interests, and 
had to pay the damages and costs mentioned in 
the previous counts. By their fourth plea 
(which was to the first five counts, and also the 
sixth), the Defendants alleged that the Plain- 
tififg Bank, without the consent of the Defen- 
dants, allowed A. to retain the goods in the 
bills of lading mentioned, and he, with the con- 
sent of the Bank, shipped the same in his own 
ships, and in possession of his own captains and 
agents to be delivered to B. who, as the Bank 
well knew, had been A.'s consignee and agent 
in Sydney, in order that the goods might be 
sold ; ana that by reason of such actings of the 
Bank, and of A. by their permission, B. ob- 
tained possession of the goods, and sold the 
same without payment of the bills of exchange. 
Jield (per Sir James Martin, C. J., and 
Faucett, J., Hargravb, J. dissentkntt)^ that 
the plea was bad, as it left unanswered that 
part of the counts which alleged a wrongful 
deliverjr of the bills of lading. An equitable 
replication to the sixth plea set out a letter 
from the Defendants, which enclosed the agree- 
ment referred to in the plea. In the letter the 
Defendants acknowledged the negligence com- 
plained of and said "we shall, of course, stand 
between you and loss through our negligence." 
The replication went on to allege that certain 
statements in the letter were untrue ; and that 
the Defendants, in fraud and violation of the 
letter and the agreement, did not seek the other 
remedies given oy the agreement, but sued A. 
Per Sib James Mabtin, C. J., disserUiente 
Faucett J. ; The replication is a good answer to 
the plea. Barclay v. The Bank of New 
South Wales. 1 

BILL OF LADING— OWi^a^on to deliver-^ 
Zfonding on wharf— Consignee not ready to take 
deUwry.] A bill of lading of goods shipped from 
Liondon to Sydney and consigned to the Plaintiffs 
was signed by the Defendant as master. It was 
in the usual form and contained the following 
clause : ** The master is to deliver the goods with 
all reasonable dispatch, and the consignees are 
to be ready to receive them within forty-eight 
hours after the ship commences to uinlofui ; 
otherwise the master or agent may discharge 
and store them at the expense and risk of the 
owners of the goods." The Plaintiffs* goods 
consisted of galvanised iron boiler tubes. The 
ship began to discharge at a wharf in Sydney on 
the 7th of January. On the 10th the PUiintiffs' 
tubes were discharged and placed upon the 
wharf. The ship remained alongside tiU the 
23rd, the tubes being then on the wharf. 
Afterwards they disappeared. The Plaintiffs 
broueht an action upon the bill of lading for 
non-Selivery. The Defendant pleaded that he 
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was ready and willing to deliver the eoods to 
the PlaintiffiB according to the bill of la£n^, but 
that the Plaintiffs were not ready to receive or 
take delivery of them ; that thereupon the 
Defendant caused the goods to be placed on a 
wharf to which the ship was then moored, and 
which was a proper and convenient place for 
the purpose, and that afterwards the goods were 
taken away without any fault of the Defendant. 
At the trial the Chief Justice put three questions 
to the jury, which, with the answers given to 
them are as follows : — Q. Were the tubes 
landed on the wharf ? A. Yes. Q. Was it 
reasonable on the part of the Defendant to land 
the tubes on the open wharf and leave them 
there without placing them in any person's 
charge or taking any precautions to prevent 
their being carried away by ainrone who might 
think fit to take them ? A. ifo. Q. Was the 
wharf on which the tubes were left a convenient 
and proper place on which to leave them ? A. 
Yes. The jury abo found a general verdict for 
the Defendant. A new trial bein^ moved for 
on the ground that the second special finding of 
the jury entitled the Plaintififs to a verdict. 
Held, that the second question was immaterial 
to the issues in the action, and that, even 
assuming that the Defendant was bound under 
the special clause in the bill of lading to store 
the goods, the Plaintiffs' action was not for non- 
storage but for non-delivery, and that the 
Plaintiffs could not recover without shewing 
that they were ready to take delivery. (Per 
Faucett, J., and Sib W. Manning, J., 
Wdtdeyeb, J., dissentiente). The Austbala- 
siAM Steam Navigation Company v, Thubston. 

orcQ 
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See Bankeb. 
CAPACITY TO MAKE WILL 

See Will. 
CATTLE STEALING PREVENTION ACT— 
*• Illegally using "—Driving Bulla to tlie Poundr— 
RtfusdL to postpone case,^ A person takinc bulls 
from another's land where they lawfully are 
and driving them to the pound, for the purpose 
of receiving the sum of £5 for each Dull 
trespassing, payable under the Impounding Act, 
is guilty of a taking and using within the 
Cattle Stealing Prevention Act. Whether he is 
guilty of larceny ? Qucere. Where it appeared 
that a prisoner had been told on his arrest that 
his case would be heard on a certain day, and 
had been advised by the apprehending constable 
to speak to his brother about obtaming local 
assistance, and had an interview with nis 
brother, but took no steps to procure le|;al 
assistance or witnesses, and made no objection 
to the case being heard, but after the case for 
the prosecution was closed, made an application 
for an adjournment to procure legal assistance 
and witnesses, which the Magistrates refused : 
Held that the course taken by the Magistrates 
was not so inconsistent with justice as to 
warrant a prohibition. Ex pabte Fox... 47 
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CATTLE STEALING PREVENTION ACT 

—{17 Vic, No. S, 8. 6}—*\IUegaUy using."] 
The mere driving of cattle is not an offence 
within the 6th section of the Cattle-stealing 
Prevention Act. Bat if a man drives quiet 
cattle with a bull, for the purpose of gettins the 
bull alon^ and with the intention of unlawrully 
impKiundmff the bull, that is an unlawful 
taking ana using within the meaning of the 
Act. Ex FABTB Spakks 218 

CERTIFICATE, INSOLVENT'S 

See Insolvency Acts. 
CHALLENGE OP JURORS— OrtrntnoZ Law— 
Pradiu — Twm for chcUlenge.] It is too late to 
challenge a Juror upon a trial for felonv after 
the book has been put into his hands by the 
direction of the proper officer of the Court. 
/^eg. V. FroHt 9 C. & F. 137, followed. Reoina 
V, Croft ... ... ... ... ... 14o 

CHEQUE 

See Banker and Customer. 

CLAIM OF RIGHT 

See Impounding Act. 

COAL MINES 

See Rate.**. 

COMPENSATION 

See Crown Lands Acts. 
MuNiciPALrriES Acts. 

CONDITIONAL PURCHASE 

See Crown Lands Acts. 

CONFESSION— Criminal Law-Eh^idence.] Tlie 
apprehending constable cautioned one of the 
Pnsoners that " anything he might sav would 
be given in evidence for or against him. Upon 
this, the Prisoner made a statement. JaeUi 
(following Bea. v. Baldry) that the statement 
was admissible in evidence. The Queen v. 
Ramsat and Johnson 92 

CONSIDERATION-Promiwory Note- Executed 
Consideration — HigfU to begin.] Where there 
are several Defendants, one Defendant cannot 
by pleading an affirmative plea, de^irive the 
Plaintiff of his general risht to begin. The 
Plaintiff beins a member of a Church Building 
Committee, of which the Defendants were also 
members, lent £300 to meet a debt which had 
been incurred for buildiug expenses. According 
to some of the witnesses, his offer was to lend it 
upon security. Some days afterwards, the 
promissory note sued upon was made by the 
Defendants in Pluntiff*8 favour. The jury 
found a verdict for tiie Plaintiff. Held tiiat, 
under the circumstances, the loan and the 
giving of the note might be considered as one 
transaction, and that the note was not made 
without consideration. Moors v. Peterson 
and Others Ill 

CONSIGNOR AND CONSIGNEE 
See Insolvency Acts. 

CONTEMPT— iilppKcaiion to dissolve aUachment 
— Insolvency.] Upon an Application to dissolve 
an attachment for non-payment of costs and to 



CONTEMPT— eon<mtf«i. 

release the Apnlicant from custody on the 
ground that he nad sequestrated his estate, it 
appeared that the Applicant had been ordered 
to pay the costs of an unsnooessful motian for 
a prohibition against a oonviotion for illegally 
usmg certain cattle. It also appeared that be 
had made away with the whole of his property 
to P, a man who was working on the roads at 
wages of 8s. a week, and who was snppoaad to 
have no other means. The application was 
refused. Ex parte Sparks 275 

CONTRACT OP SALE — Evidence — Part^ 
variation qf toritten contract. ] After some letters 
passinff between the Defendant and B., the 
Plaintiff's agent, rdating to the sale of a flod^ 
of travelling sheep, the Defendant telegraphed 
to B. : " I will take Page's 10,000 wethers yon 
offered me, at 8s., four month's bill, as per ycmr 
telesrams and my offer, delivered Coonamble. 
Reply by wire." B. accepted the offer bv tele- 
gram, and forwarded a formal memorananm of 
agreement, which he requested the Defendant 
to sign and return. The agreement specified 
the flock of sheep sold, and contained no 
warranty of condition or quality. The Defen- 
dant acknowledged the receipt of the agree- 
ment, but did not sign or return it. He wrote 
asking for information as to the whereabouts of 
the sheep, and telegraphed to B. about a month 
after the agreement was sent to him : *' WiD 
sell Page's wethers, eight and six, half cash." 
When tne sheep were offered to him he refused 
to take delivery, on the ground that they were 
of inferior quahty and condition. On an acti<m 
brought for not accepting the sheep, held tiiat 
there was a complete contract in writing for the 
sale of a specinc flock of sheep ; and that 
evidence of parol representations by R as to the 
quaUty and condition of the dieep could not be 

S'ven, there being no plea of fraud. Page v. 
UCHANAN ... ... ... ... ... 102 

CROSS- ACTION 

see Insolvenot Acts. 

CROWN LANDS MJt^—CompenMtion for 
Improvements — Hingbarking.] Ringbarking is 
not an improvement for which a Court of Petty 
Sessions can order compensation to be made by 
the conditional purchaser under section 40 of the 
'* Lands Acts Amendment Act of 1875." Ex 
parte O'DWTBR 26 

2. CondUioncU Purchase — UneeriahUy m 

Deseriptian.] In an application to conditionally 
purchase, the land applied for was described 
as follows : ''Country of Wynyard, pariah 
of Gilmore, 100 acres on the left bank of 
the Gilmore Creek, adjoining the iQBC« >e at 
the south-eastern comer of J. 0*Mara and 
R. Downey's purchased land, set forth in the 
Gazette of the 23rd December last^ No. 145, 
running up the Qilmore Creek." At the trial 
the application was tendered in evidence for the 
Defendant and was rejected on the groand of 
uncertainty. Held that it ought to have besn 
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CROWN LANDS ACTS—eoiUinued, 

admitted in evidence, and a new trial granted. 
Downing t7. Hows 75 



3. 



Holders in Fee Simple — Pre-emptive 



Leases.] The holders in fee simple of lands 
in the first-class Settled Districts, granted 
before the passing of the Crown Lauds 
Acts of 1861, are not entitled to lease adjoining 
Crown lands by pre-emptive right, if those lands 
are under pastoral lease. Rothery v. Lomax 

••■ ••• ••• ••• •■■ tat Xj % 

4. Lands open to Conditional Purchase 

— •' Containing Improvements"] The Defen- 
dant conditionally purchased land in the 
name of his son, a minor, and placed im- 
provements upon it. The land was afterwards 
forfeited for non-residence. The Defendant 
then, with the sanction of the Government, 
conditionally purchased it in his own name. 
Held that the second conditional purchase was 
invalid, inasmuch as the land contained im- 

frovements. Petersen and Anoi'her v. 
ROWSE 191 

6. Pre-emptive Lease — Priority. ] To 

a declaration in trespass the Defendant 
pleaded a pre-emptive lease under the 
Crown Lands Acts m virtue of land held by 
him in fee simple. The Plaintiff replied that^ 
beinc equally entitled, as the holder of adjoin- 
ing freenold lands, he had made an application 
prior to the Defendant's, though the Defendant's 
application was first approved by the Minister ; 
and that the Minister had cancelled the 
Defendant's pre-lease. The rejoinder stated 
that the Defendant had not been called upon to 
shew cause against the cancellation The 
replication and rejoinder were demurred to. 
Held that the Defendant was entitled to judg- 
ment on the demurrers ; as the Minister could 
uot revoke his approval without calling on the 
Defendant to shew cause. Rothery v. Lomax 

«•• ■•• ■•• •■■ ••■ ••• vO 



6. 



Pre-emptive Lease — Besen^.] A con- 



ditional purchaser, or holder of la^ds in fee 
simple, cannot pre-emptively lease adjoining 
lands which have been notified as a reserve. 
Atkinson v. Barlinu 39 



7. 



Value of Improvements.] The value 



of improvements under the Crown Lands Acts 
should bo estimated by the additional value 
given by them to the land on which they are 
placed, and without reference to their cost. 
\yhether they must be made band Jide f quare. 
McBean v. Grieve 153 

8. — ^Neffativinff exceptions in ^5 Vic., No. 1 s. 
IS — Evidence — Forfeiture.] It is not necessary 
for a conditional purchaser in proving his title 
nnder the Crown Lands Alienation Act ti) 
negative the exceptions in the 13th section. 
Improvements to bar selection must be of the 
V^ue of £1 per acre. What is the proper 
measure of the value of improvements, con- 
sidered. Plaintiff put in evidence a document 



CROWN LANDS ACTS— con^mwerf. 

called a "refund voucher," shewing that money 
paid for a selection afterwards withdrawn or 
declared void was refunded. Held^ that the jury 
were not bound to find that the land had been 
duly forfeited. Cafe v. Morrison. ... 297 

DAMAGES 

Hee Banker and Cubtobier. 

DEATH-BED WILL 
See Will. 

DEFAMATION— /n»Men/fo—/)emMrrgr.] The 
declaration alleged a publication by the Defend- 
ants of a statement that G. W. hskd had to pav 
a large sum of money to the Plaintiff on behalf 
of a son-in-law for whom the Plaintiff had 
procured a Government situation. Innuendo, 
that the Plaintiff had acted in a wrongful, 
improper, and discreditable manner, in procuring 
a Government situation for a son-in-law of G. W. , 
and in receiving payment for his services in so 
doing. The declaration was demurred to on the 
ground that the words were not defamatory, and 
that there were no averments to support the 
innuendo. Held, that the declaration was good. 
Thurstm v. ffatley, 10 S.C.R., 173, remarked 
upon. SoMERSv. Fairfax 140 

DELAY 

See Prohibition. 

DELIVERY 

Set Bill of Lading. 

DETENTION OF GOODS 

See JuRiBDiCTioN OF Justices. 

DEVISE DURING WIDOWHOOD 
See Will* 

DISHONOUR OP CHEQUE 

See Banker and Customer. 

DISTRICT COURT— TOfe to land^Bond Jule 
claim.] The Court will review the decision of a 
District Court Judge on the bona fides of a 
claim putting title to land in question. Ex 
parte For LONOfi 28 

2. Jurisdiction — A mendment of Judg- 
ment — Executor.] It is not a matter for 
prohibition that a District Court Jugde, 
after giving and recording a verdict gener- 
ally against an executor, at a subsequent 
sitting of the Court ordered judgment to be 
entered in one of the forms provided in the 
District Court Rules for cases where an executor 
is sued in his representative character, even if 
the second judgment was dated, not on the day 
on which the cause was originally heard, but on 
the day that the order was maae. Ex parte 

ft n iirjM* •■• ••• ••• ••• ••• § ^ 

3. Interpleader — Particulars qf claim — 

Mandamus.] The Claimant, in an inter- 
pleader summons in the District Court, stated 
that he had purchased the goods seized 
**from different persons at different times.** 
When the summons came on for hearing the 
Judge decided that the particulars were 
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DISTRICT COVKT-eonUnued. 

insufficient, and adjoomed the caae for a week 
to enable the Claimant to file farther particulars. 
Upon motion for a mandamus, fteld that a 
mandamus would not lie. Whether the par> 
ticulars were sufficient, qtuere t Ex pabtb Ison 

••• ••• ••• ••• ••• ••• *AJ9t 

DOG ACTS— (6 Wm, I T., No. 4, and $9 Vic,, No. 
6) — LiabUity of keeper of dog — Scienter, "X In an 
action for damages for the worrying of Plain- 
tifiTs sheep by dogs kept on the Defendant's 
premises, it was proved that the Defendant was 
not the owner of the dogs, but that one 
belonged to his brother and had been lent to 
him as a watch-doe, and the other was the 

Sroperty of one of the Defendant's men. The 
district Court Judge held that the case was 
governed by the 10th section of the Act 6, 
VVm. IV., >io. 4, and the 9th section of the Act 
39 Vic, No. 6, and that the Defendant was 
liable. Ntld^ on appeal, that the Judge was 
right. Jackson v. Croft. 148 

EJECTMENT 

Stt Insolvency Act. 

EVIDENCE— ITari* on Sheep,] Secondary 
evidence of the brands and marks on sheep is 
admissible. The Queen v. Alfred Fell 

•• ••• ••« •«• ■•• ••• X \Jv 

2 Criminat Law — Common Design — 

Statement qf one Prisoner,] Where the only 
evidence against a Prisoner charged jointly with 
another with killing a horse, besides the 
statement of the other Prisoner, was that 
he had been in company with the other 
Prisoner on the same night as the oc- 
currence, that there was bad feeling between 
bis family and the Prosecutor, and that tracks 
of an unshod horse (it being admitted that the 
Prisoner used to ride a horse without shoes) 
were discovered alongside the tracks of the horse 
killed and the horse of the other Prisoner, and 
an axe with which the horse was killed was 
taken from the wcKidheap of the Prisoner's 
uncle ; hekl that there was evidence on which 
the jury was justified in convicting the Prisoner. 
The Queen v, jAAiK.s O'Brien and Patrick 
Smith 281 I 

3. Admissions by one Prisoner — Corrertion \ 

of hig ruling by Judqej] Statements made by S., ' 
one of several Prisoners, were admitted in ; 
evidence. They were commented upon by 
counsel for the other Prisoners in his address to 
the jury and by the Attorney-General in his 
reply. Windeyer, J. in the course of his 
summing up also commented upon the state- 
ments and refused to tell the jury that they 
were not evidence against the other Prisoners. 
Afterwards, on consideration, ho advised the 
jury not to allow the statements of S. to afiTe -t 
their minds in considering the cases of the other 
Prisoners, and concluded his summing up with 
the same caution. Under these circumstances 
the conviction was upheld. The Qfeen r. 
Scott and Others oon 

•■• ••• «>■ A»« '\J 



EXECUTION 

See Administration Bond. 

FALSE PRETENCES— Z^WT«ny— 7 and 8 Geo, 
I v., c, £9 J s, 53,] The Defendant presented a 
cheque for £1 to be cashed. The oank clerk, 
mistaking the figure 1 for 7, gave the Defendant 
£6 198., deducting is. for collection. The 
Defendant was charged ^ith falsely pretending 
that a certain piece of paper was good, &c, 
warrant and order, and was of the value of £7, 
and of obtaining £6 19s. by such false pretence. 
The Defendant was convicted. Held, that 
there was no evidence of the false pretence 
charged. Held, also, that under the 7 and 8 
Geo. IV., c. 29, s. 53, it is not sufficient to 
prove a larceny, unless the false pretence laid in 
the information is also proved as laid. Re^ika 

V. aLCORN ... ... ... ... ... 'm/I 



2. 



Valuelssi Cheque Criminal Lav.] 



Where the word "Armidale" was written at 
the head of a cheque, heid that in a prosecution 
for false pretences evidence could be given to 
shew that a cheque drawn in that form wonid he 
paid only at the Armidale Branch of the Bank, 
and not at the Sydney office. Held also, that 
it was incumbent on the Defendant to shew that 
he had funds at any other branch of the Bank, 
it being shewn that there were no funds to his 
credit at the Armidale Branch. The Queen 
V. Butler ... ... ... ... ... 289 

GAMING — Licensed Publicans — Instrument for 
the purpose qf Oaming.] The Applicant was 
convicted und^ the 25 Vic, No. 14, s. 29, of 
allowing a certain instrument for the purpose of 
gaming, *' to wit one shilling," to be used in his 
uoensed house. Hetd, that the shilling, if used 
for the purpose of gaming, came within the 
section. Ex parte Street 19S 

HABEAS CO^FUS-'Applieant diseharged bt/ore 
return of rule nisi — 6 Vis,, No, 17, s, 70 — Im- 
prisonmsnt for refusal to answer — Powers of District 
Commissioner in Insolvency — Witness — Coets.] 
The Applicant was committed to prison by L., 
a District Commissioner in Insolvency, for 
refusing to answer certain questions when 
examined as a witness. The questions were in 
the form "If your father said so and so, is it 
true or false ?" When brought up again before 
L., he was remanded on the ground that he 
refused to sign his deposition, though he offered 
to sign it if it were amended. The original 
commitment and the remand were both tot a 
specified number of days, and not until the 
witness should submit to answer, or sign his 
de|}08ition. A rule nisi for a habeas corpus was 
obtained, returnable after the discharge of the 
applicant in due course from custody. Under 
the circumstances the Court discharged tlie 
rule ; but, upon the question of costs, expressed 
the opinion that the commitment was illegal, it 
being for a specified time, and there having 
been no refusal to answer lawful questions, or 
to sign the deposition. The rule was therefore 
discharged without costs. In re Thomvs 
Davidson 303 
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HARBOUR REGULATIONS 
See Marine Board. 

HUSBAND AND WIFE- Afarmrf Wiymen'a 
Property Act (1^2 Vic., No. 11) — Interpleculer — 
Equitable Right.'\ An interpleader issue was 
directed to determine whether the goods seized 
were the property of one M. L., the wife of the 
Defendant, and M. L. was made the Claimant. 
It ap|)eared at the trial before a District Court 
Judge that the property was the subject of a 
settlement made oy the Defendant in the action 
in favour of his wife, M. L., or was acquired by 
M. L. out of her savings from a business carried 
on by her in her own name with moneys 
derived from the settlement. It was urged that 
being a married woman, M. L. could not 
succeed in the issue, and also that her trustee 
named in the settlement was the proper party to 
have sued. The District Court Judge held that 
the Claimant was entitled to a verdict. Upon 
motion for a rule nisi for a new trial heUi that 
the District Court Judge was right. Duncan v. 
Cashin, L. R, 10 C. P. 5, followed. Gourlay 
V. Lindsay — Margaret Lindsay Claimant 

• •■ ••■ ••• ••■ ••• ••• ^ § w 

ILLEGALLY USING CATTLE 

See Cattle Stealing Prevention Act. 

IMPOUNDING ACT—PuUing in the Pound on 
Sunday — TrespoM ab initio.} Plaintiff sued 
Defendant in a District Court for taking his 
sheep on Saturday night and putting them in 
the pound on Sunday. The Distnct Court 
Judge non-suited the Plaintiff on the ground 
that an impounding in the manner ch«u:'ged was 
lawful. Held, that the delivery of cattle to the 
poundkeeper on Sunday was illegal. Also, that 
the taking on Saturday night was not illegal. 
Also, that the unlawful act of impounding on 
the Sunday did not relate back and make the 
prior taking unlawful. Croaker v. Crozibr 

■ •• ••• ••• ••• •■• ••• ^#Vi/ 

2. Rescue — LawfulnenH of ImpoundiJig in 

question.} On a prosecuticm for rescuing animals 
seized for the purpose of being impounded, 
evidence was given on behalf of the Applicant 
tending to shew that, when seized, the animals 
were on the Applicant's own land. The Magis- 
trates, holding that it was immaterial whether 
the animals were lawfully impounded or not, 
convicted the Applicant. EeUl that the con- 
viction was wrong. Ex PARTE Mair ... 261 

IMPROVEMENTS 

See Crown LiLNDS Acts. 

INDEMNITY, AGREEMENT OF 
See Banker and Customer. 

INNUENDO 

See Defamation. 

INSOLVENCY ACTS — ^c^ of Insolvency— 
Necessity for Sluriff^s return — 5 Kic, No. 17^ s, 
5.] An order nisi for the sequestration of an 
estate as insolvent was obtained on an affidavit 
by the Bailiff that he had not found sufficient 
disposable property of the debtor to satisfy the 



INSOLVENCY ACTS-con/mMft£. 

judgment, and upon a statement in the petition 
that the Sheriff had made a return to the same 
effect. As a matter of fact, no such return had 
been made. Upon motion to make the order 
absolute, the Chief Commissioner discharged it 
on the ground that there had been no return by 
the Sheriff. Held (on appeal) that the Chief 
Commissioner had a right to require the pro- 
duction of a return by tiie Sheriff as well as of 
an affidavit by the Bailiff. Whether "return 
or affidavit *' is to be read, * * return and 
affidavit." qurnre ? The Bank of Victoria 

V. uILLiIS ... ... ••• ••• ... OX 

2 Certijicate — " Unlawfully expending 

trust funds" — Consignor and Consignee — "Con- 
tracting a debt " — Renewal of Promissory Note 
-7 Vic.y No. 19, s. IS.} P. and Co., an 
English firm, consigned a ship to the Insolvent, 
with written instructions to collect the freight 
and apply it to disbursements, and to remit the 
balance m bank bills or place it against an 
invoice of coals, should it be decided to pur- 
chase them. The ship arrived to the Insolvent's 
consignment in October, 1877, aad he collected 
the freights and made certain disbursementB ; 
and the balance to the credit of P. and Co. in 
his hands, as shewn by the account, which was 
made up in March, 1878, was £700 odd. The 
moneys received were placed by the Insolvent 
in the bank to his own account. Between 
November and March, several letters passed 
between the Insolvent and P. and Co., with a 
view to a proposed purchase of a cargo of wheat 
at Adelaide. On the 24th of February, 1878, 
the Insolvent wrote to P. and Co., advising 
them to send the ship to Adelaide for a cargo, 
adding, **In case you do not, we shall im* 
mediately remit the balance in our hands by a 
bank draft on London." A few days after this 
the ship sailed for Calcutta direct in ballast, and 
the Insolvent knew that he would not be 
authorised to purchase a carge in Adelaide, and 
that there were no further disbursements to be 
made. On the 23rd of Ma^, 1878, the In- 
solvent wrote, '• We regret to find that through 
some neglect in our office, the accounts for the 
' Kenyon ' have not been sent forward as they 
ought to have been with a bank draft for the 
balance due to you. The fact is, that our 
book-keeper has been seriously ill and away 
from his duties for nearly two months, and our 
office- work has fallen into arrear in consequence. 
We now beg to enclose the accounts shewing a 
balance in your favour of £702 6s. If this 
draft had been sent forward when it ought to 
have gone, by the mail leaving here on the 28th 
of March, it would have been in London on the 
14th of May. With 63 days to mature, would 
have made it due in cash on the 17th of July ; 
but, in order to make up in some measure for 
the delay which has occurred, we shall get one 
of the Eianks to telegraph the amount to your 
credit in London at our expense, so that you can 
receive the cash even before it would h<ftve been 
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due, if it had gone home hy a 60 days draft." 
The loBolvent never remitted the money, and 
on the 20th of Au^t filed a petition for the 
sequestration of his estate. The Insolvent 
afterwards applied for a certificate of con- 
formity, which the Chief Commissioner refused 
upon the objection of the Oriental Bank, on the 

ground that the Insolvent had, by not remitting 
. and Co.*s money, " unlawfully ex))ended for 
his own benefit or appropriated to his own use 
trust funds," within tne meaning of the Act 7 
Vic, No. 19, s. 1& Held, on appeal, that the 
Chief Commissioner was right Held also, that 
the objection might be made by any crcNlitor, 
and not by Messrs. P. and Oo. onl^. The 
Insolvent, at a time when his affairs were 
hopelessly involved, had discounted with the 
Onental bank, a bill made by M. in his favour. 
At that time M. was in good credit. The bill 
was in renewal of former bills which had been 
discounted and was of a smaller amount. Held 
that this was not "contracting a debt without 
havin|( any reasonable or proBable expectation 
of being able to pay the same." In the Iir- 
aoLVXNT Estate of G. A. Llotd. ... 113 

3. — — Ejectment hy Official Aaaignee — Frau- 
dulerU Conveyance — 5 yie.. No. 17i <• 8.] 
Where there has been a conveyance of real 
property, fraudulent within the 5 Vic, No. 17, 
ss. D and 8, the Official Assignee may recover 
the lands in an action of ejectment against the 
transferee, without going into equity to set 
aside the deed. SANDEHAy v. Lee ... 200 

4, Interpleader — Moneys paid into Court to 

abide event qf Interpleader issue—Stay qf Pro- 
ceedings—S Fie., No. 17, «. 30.] H. obtained a 
judgment against S. and proceeded to execution. 
The Sheriff havinff gone into posseBsion, the 
goods were claimed by trustceH under a deed of 
assignment executed by S. The Sheriff inter- 
pleaded, and an issue wan directed, the Claimants 
either to execute a bond or to pay the amount of 
the judgment into Court. S. afterwards became 
insolvent. The Claimants, thinking that the 
insolvency stayed all proceedings in the inter- 
pleader, gave notice that they did not intend to 
go on, and paid the money into Court. IJel<t^ 
npon applications by the (>'fficial Assignee of S. 
by and H. to have the money jiaid out of Court, 
that H., and not the Oflicial Assignee, was 
entitled to the money. An interpleader issue, 
if the goods are not in the custody of the 
Sheriff, IS not stayed by the insolvency of the 
Judgment Debtor.' Harris v. Solomon 207 

Cross actions-^ f^t-off — RefiiscU to ad- 



5. 



judieale — Mandamus. ] S. recovered a judgment 
in an action against W. for damages and costs. 
W. obtained a verdict in an action against S., 
whereupon >S. obtained a rule nisi for anew trial, 
and W.'s costs were consequently not taxed. 
Afterwards S. levied ^Ji-fa under his judgment, 
and W. failing to point out sufficient disposable 
property, S. filed a petition in the Insolvency 
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Court against W., on which an order nisi for the 
sequestration of W.'s estate was granted. 
Afterwards the rule nisi for a new trial came on 
in the Supreme Court, and was ordered to stand 
over untd the order for sequestration was 
decided. When the order nisi for seqnestratioo 
came on, the Chief Commissioner ordered the 
matter to stand over until the rule nisi for a new 
trial had been dealt with by the full Court. 
Upon a motion for a mandamus to the Chief 
Commissioner to hear and determine the petition 
for sequestration ; held that the application was 
made too soon, and that it ought to be dismiswed 
with costs. Ex Parte Smtth 286 

INTEREST 

See Bakker and Customsr. 

INTERPLEADER 

See iNaoLVBMCT Agtb. 
Huseand aki> Witr. 
District Court. 
JOINDER OP ISSUE 
See Set-off. 

JURISDICTION 

See Marine Board. 

JURISDICTION OF JUSTICES — i)cte»«io« 
q/* goods — Limiiatien qf proceedings before 
justiceship Vic, No. 24, s. 10.] It is no 
defence to an information under the 19 Vic, 
No. 24, 8. 10 for detaining the Complainant's 
goods, that the Respondent has sold them and 
parted with the possession. Goods were left in 
the possession of F. more than twelve months 
before an infonnation was filed for their 
detention. No demand was made until tiie 
day on which the information was filed. Held 
that the matter of complaint did not arise until 
demand. Ex parte Fisher 32 

JURORS 

See Challenge of Jurors. 

hARCENY^Property— Married woman.] The 
property in the thing stolen was laid in F. S. 
it api)eared that before the trial, but after the 
stealing, F. S. had married a man named R. 
Hfld that the property was rightly laid. 
RcotNA V. Alice Black 108 

LARCENY BY BAILEE— Vahiah/e SecurUy.] 
The information charged the Prisoners with 
stealing a valuable security and also a piece of 
paper. The evidence shewed that they had 
stolen a cheque eutrusteil to them as bailees. 
The jury found them guilty, under the Chair- 
man's direction, of stealing a piece of paper. 
Heid that the Prisoners were rigntly convicted. 
Beg. V. Ooodison. 10. 8. C. R. 53« considered. 
Thk Queen v. Daley and Smith ... 151 

LIBEL 

See Defabiation. 

LICENSED PUBLICAN 
Nee Gamin(}. 

LIMITATION .OF SUMMARY PROCEED- 
INGS 

See JuRisDicnoN of Jusncss. 



INDEX TO COMM[ON LAW. 



IX 



LIQUIDATED DAMAGES 
See Set-opf. 

LOADED WEAPON 

See Attempt to Shoot. 

MANDAMUS 

See District Court. 

MARINE BOARD— NavigatioH of ffarbovrs and 
Rivera — Power to make Beguiaiions — Boat Babies.] 
The Applicant was convicted of a breach of the 
following Regulation, made by the Marine 
Board, to be observed at Boat Races : — "Only 
two steamers will be permitted to follow any 
race, viz., one authorised by the Marine Board 
to convey the members of the Press, the other to 
carry the Umpire." The Applicant, being the 
master of a steamer not authorised by the Itoard, 
followed the Race, ffe/d that the Relation 
was not ultra vires^ and that the conviction was 
right. Ex Parte Waterhoijse. ... 194 

MARRIED WOMEN 
See Larceny 

Husband and Wife. 

MUNICIPALITIES ACT-^i Vie., No. Ig, s. 
119 — Compenaation.] An owner of land is not 
entitled to recover compensation under section 
1 19 of the Municipalities Act of 1867 in respect 
of works done outside his land, though it may 
have been injuriously affected bv such works. 
To a count for compensation for executing 
works upon the Plaintifrs land, the Def endanto 
pleaded on equitable ground that the Plaintiff 
requested them to make the road, the works on 
which were complained of, and that they were 
induced by his representations to believe that 
if they did such works to the beat of their 
jndjgment he would not require any compen- 
aation. Held a good plea. Qucere whether the 
representations should have been set out at 
length in the plea. Robinson v. The Borough 

OF ASHFIELD 169 

See Rates. 

NEW TRIAL— Trans/ernng Cause— Verdict in 
absence of Defendant.] Where a cause was 
removed from the Jury Court to the Banco 
Court, and was called on in the Banco Court the 
same day, and a verdict taken for the Plaintiff 
in the absence of the Defendant, a new trial 
was granted The Cut Bank v. Kelly 46 
OB'FICIAL ASSIGNEE 

See Insolvency Acts. 

PAROL EVIDENCE 

Se< Contract of Sale. 

Vendor and Purchaser. 
PENALTY 

See Sbt-otp. 

PERFORMANCE OF CONTRACT 
See Bill ow Lading. 

Princifal and Agent. 
PRACTICE 

See Administration Bond. 

Appeal to the Privy Council. 

Consideration. 

Nbw Trial. 



PRE-EMPTIVE LEASE 

See Crown Lands Acts. 

PRINCIPAL AND AaKWr.-AddUion of parol 
term to written coiUract.] W., Plaintiff's 
manager, called upon Defendant to solicit an 
order for theatre chairs to be procured from 
America for the Defendant's theatre. The 
Defendant signed a written indent authorising 
the Plaintiff to procure 200 theatre chairs, at 
the same time telling W. that he was placing 
confidence in him to get him the handsomest 
things in chairs that he could get, and that he 
wished him personally to approve of them. The 
terms of the indent were : ** Two hundred 
theatre chairs of the most approved make of 
iron, upholstered with imitation leather — colours 
to be left to the joint judgment of Messrs. W., 
Want (the Plaintiff's brother), and E. (a resident 
in San Francisco) ; similar to pattern herewith, 
but with any approved improvements." No 
prices were fixed. Chairs were ordered by W. 
and the others, and sent to Sydney. The 
Defendant refused to take delivery or to pay 
the price. Beld that bv the verbal agreement 
with W. the Defendant had constituted him his 
agent to select the chairs, and could not refuse 
to pav for them if thev were substantially of 
the description he ordered. Meld also (per 
Faucett, J., and Windbtbr, J., Sir W. 
Manning, J., dissentiente) that by " approved 
improvements" were meant not improvements 
approved by W., but generally approved in the 
trade. Want v. Bennett 186 

PROHIBITION — i>irtrfc< Courts Act — Jwis- 
diction — Delay.] The summons in an action in 
the District Court of G. was served on the 
Defendant in the colony of Victoria, where he 
resided, in June, 1878. His attorney attended 
the Court to apply for a postponement, but 
before he could do so the Judge had continued 
it to the next Court. Subsequently the Defen- 
dant was in G., and had a conversation with 
the Plaintifib' attorney about the action. He 
did not object to the jurisdiction, and expressed 
an intention of defending the case on the merits. 
On the 19th of November the case came on, and 
a verdict was given for the Plaintiffs, no one 
appearing for the Defendant or objecting on his 
behalf to the jurisdiction. On the 13th of 
December he applied for a rule nisi for a 
prohibition which was granted and made re- 
turnable the first day of the March Term, 1879. 
Held that the Defendant had lost his rieht to a 
prohibition by his delay. Ebc parte MoEvoy 67 
>ee Cattle Stealing Prevention Act. 

PROMISSORY J^OTE— Agreement not to sue— 
Suspension of right of action,] To a declaration 
on a promissory note the Defendant pleaded 
that before the note became due it wan agreed 
between the Plaintiff and the Defendant that, 
in consideration that the Defendant would join 
with the Plaintiff and B. in making a joint and 
several promissory note for £540 to R., the 
Plaintiff would not sue upon the note in his 
favour so long as the Defendant remained liable 
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PROMISSORY NOTE-co««ntKfd. 

on the note for £540 to R. Averment that that 
note was still in force. Upon demurrer, held a 
bad plea. McLean v. Ramsat 183 

QUO WARRANTO— ^«er<j//rat.cAMe—C7«« of 
AffldcufUs filed on tht other sSde to supply defects 
in originad AffiilavU.] Where the affidavits on 
which the rule nisi for a quo icarranto was granted 
did not shew that the Respondent had acted in 
the office, the Ourt refused to allow the 
Applicant to supply this defect in his affidavit 
by admissions in the affidavits filed on behalf of 
the Respondent, and discharged the rule. Re 
Mitchell 214 

RAILWAYS 

See Rates. 

RATES — Municipalities Act — Coed Mines — 
Railways.] Railways and coal mines are rate- 
able under sections 163 and 164 of the Munici- 
palities Act of 1867 (3* Vic, No. 12 ) The 
rlaintiffs rated by three separate assessments 
two coal pits and a railway of the Defendants. 
The rate on the coal pits was calculated on the 
basis of a royalty on tne amount of coal taken 
out during the preceding year. The land on 
which the pits and railway are situated was the 
Defendants freehold and in their occupation, 
and was not let. Part of such lands and the 
buildings thereon had been separately rated and 
the rates paid. The Defendants appealed from 
the rate to the Court of Petty Sessions, and the 
rate was upheld. An action was Uien brought 
by the Plaintiffs in the District Court to recover 
the rates. The District Court Judge held that 
the decision of the Justices was nnaL Upon 
appeal, heJd first, that coal mines and railways 
are rateable under the Act, and secondly, that 
the Justices had jurisdiction to decide upon the 
question of the legality of the rates and that 
their decision was final. Quaire, — Whether the 
rates upon three dififerent portions of Uie same 
property should have been separately assessed ? 
The Municipality of Hamilton v. The 
Australian Agricultural Company 158 

REPLICATION 

See Sbt-off 

RESCUE 

See Impounding Acr. 

RESERVE FROM SALE 

!See Crown Lands Acts. 

RESIDENCE 

See District Courts Act. 

RIGHT TO BEGIN 

See Consideration. 

RINGBARKING 

See Crown Lands Acts. 

SKT-OFF—FenaUy—Lif/uidatedDamcufes.] To 
a declaration for work and labour the Defendants 
pleaded, by way of set-off, a bond in the penal 
sum of £600, the condition of which recited that 
the sum of £300 should be paid by the Plaintifi* 
to the Defendant as liquidated damages in case 
of default in carrying out a building contract. 



SET-OFF— con<mii«d. 

and alleged breaches of the condition of the 
bond. Held that the sum of £300 was in.^e 
nature of a penalty, and could not be the subject 
of a set-off. Sandeman v. Bbdwell ... 145 

2. Joinder 0/ Issue — Evidence — Kew Trial.] 

The Plaintiff sued upon a Promissory Note for 
£20. The Defendant pleaded certain matters 
by way of a set-off. The Plaintiff joined issue 
upon the Defendant's plea. The Defendant 
proved his set-off, and the Plaintiff then gave 
evidence of a debt to him from the Defendant 
exceeding in amount the Defendant's set-off. 
The Judge told the jury that unless there had 
been an express arrangement that the goods and 
money received from time to time by the 
Defendant from the Plaintiff were to be con- 
sidered as payment, and if it were a case of 
balance of account, the Plaintiff could not 
succeed, even if at the time of the oommenoe- 
ment of the action the balance 'were in his 
favour. The juiy returned a verdict for the 
Defendant. Held, that under the circumstances 
a new trial should not be granted. Isbxstkr v. 
Thomson 222 

SHERIFFS REURN 

See Insolvbngt Acts. 

SPECIAL DAMAGE 

^ee Administration Bond. 

STATUTE OF FRAUDS 

See Vendor and Purchaser. 

STAY OF EXECUTION 

See Administtration Bond. 

STAY OF PROCEEDINGS 

See Appeals to Prin-y Oounch^ 

SUNDAY, IMPOUNDING ON 

See Impounding Act. 

TESTAMENTARY CAPACITY 
See Will. 

TITLE TO LAND 

See District Court. 

TRANSFERRING CAUSE 
Nee New Trial. 

TRESPASS AB INITIO 

See Impounding Act*. 

TRUST FUNDS 

i^ee Insolvsnct Acts. 

UNCERTAINTY 

See Crown Lands Acts. 

UNDUE INFLUENCE 
See Will. 

VALUABLE SECURITY 

See Larceny by Bailee. 

VENDOR AND PUCHASER— roro/ a^eemeni 
to extend time — VaricUion of written coiUract — 
Statute qf Frauds — Heading,] In an action by 
vendor against purchaser for breach of an agree- 
ment to accept a transfer of some lands the 
Defendant pleaded that the Plaintiff was not 
ready and willing to execute a transfer on the 
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VENDOR AND PURCHASER— co/i/inM«/. 

day mentioned in the agreement. The Plaintiff 
replied that the Defendant had waived his right 
to the perfoimance on that day, and had agreed 
to accept a transfer on a subsequent day^. 
Rejoinder, that such agreement was not in 
writing. Helilyth&t the rejoinder was bad. 
McPhail V, Darby 225 

VERDICT OF MAJORITY 
See Will. 

WILL — Cotutruction —DwUe during Widowhood ] 
A testator devised all his real estate to his wife 
" to have and to hold the same absolutely and 
without let or hindrance or control from anyone 
whatsoever, as her own property and estate, so 
long as she continues my widow ; but if she 
marries again, then my real estate shall be sold, 
and upon paying her one- third of the proceeds 
from such side, the remainder was otherwise 
disposed of. Held (the wife having died without 
having married again) that she ioSs. an estate in 
fee under the wul, which became absolute on 
her death, and that the fee passed by her wilL 
Ex Parte Wbbb 180 

WILL — UnduB Influence ^Capacity of isttator — 
Death-bed will— Verdiet of Majority^-Cotts.'] The 
verdict of a jury upon an issue in an Eccle- 
siastical Cause is intended only to satisfy the 
conscience of the Courts and though very 
commonly the Judge may and will submit to 
the concfusionB of the jury, he must, if he is 
unable to concur, act upon his own view of the 



WILL - continued. 

case. A jury of four found unanimously that a 
document was the last will of M. H., and that 
he was at the time capable of making a will, 
and also that the will had been obtuned by 
influence; but a majority of the jury found that 
such influence was not undue. Notwithstanding 
these findings Sir W. Manning J., on a review 
of the circumstances of the case, pronounced 
against the will. A will made in articulo 
mortis is not entitled to the same reliance as one 
made deliberately in health, especially when 
there is a former will in existence made in 
pursuance of a long-expressed intention, and 
conmiunicated to the aevisee, and confirmed 
verbally in a conversation recently before the 
later will. Wills made shortly before death 
ought to be most closely watched, and should 
oQly be upheld when they are found to be 
natural and reasonable under the testator's 
circumstances, or in conformity with earlier 
intentions, or when they are otherwise satis- 
factorily explained, or when the capacity of the 
testator and the voluntariness of nis acts are 
manifest to the Court. Under the circum- 
stances the costs of the Plaintiff (who failed) 
were ordered to be paid out of the funds of the 
estate subject to the ecclesiastical jurisdiction of 
the Court, if any remained available after paying 
the costs of the Defendant. The cases beuing 
upon undue influence and death-bed wills 
examined and compared. Gallaohan and 
Wins V. Mters 234 



EQUITY AND DIVORCE. 



ADMINISTRATION— The Court will apnoint 
a Receiver to receive dividends in an Insolvent 
Estate under administration, and to pay the 
same into Court, and will also allow costs. 
BucKLBY V. Grace 12 

COMPANIES' ACT— A Company formed for 
Gold Mining was not registered ; an order was 
made for winding it up on a judgment obtained 
against S. who had been dealt with as official 
manager, on motion by Shareholders to set 
aside that winding up order. Held — that as 
they had taken no steps to show that the 
Company was not registered, and had allowed 
the judgment to go, and had not opposed the 
Petition for winding up — that the Shareholders 
could not afterwards set up the non-re^stration 
of the Company for the purpose of setting aside 
the winding up order. In re Morning Star 
Gold Mimino Company 15 



CONTRACT 

See Sfbcific Performance ... 1 

GROWTH LANDS KCT^—Alimatim Act of 
1861.] Notice to purchasers of trusts affecting 
land. Selection taken up bv Servant with 
Master's money. Htld under tne circumstances 
that the Servant held the land as a Trustee for 
the Master. Ch&ihtian v. Miller ... 17 

2. Alienation Act qf 1861.] In 1875 R. 

conditionally purchased certain land under 2l8t 
section of the Alienation Act of 1861, and in 
January, 1877, contracted to sell it to F. £8 
was paid as deposit and a contract signed ; R. 
was to remain in possession till March 2, 1877 ; 
on 5th March F. agreed to transfer the land to 
H. as trustee for F. on certain terms for 3 years ; 
H. then to re-transfer to F. R., at F.'s request 
transferred to H. in March, and received the 
balance of the purchase money. In November, 
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CROWN LANDS ACTS— «wi*mti«d. 

1877, F. applied for a re-tranafer of portion of 
the land, which H. refused to execute, and in 
December, 1877, sold the land, and another 
portion, to T., who was a brother-in-law of R. 
and resided on the land adjoining. Held — that 
T. under the circumstances, at the time of 
taking the transfer from H. had notice of the 
trusts on which H. held the land and it was 
decreed that T. held the land as trustee for F. 

FUTTEB V. TOOHKY 20 

EVIDENCE 

S4e Lbgitimact 65 

ESTOPPEL-TOfe hy 

See Specific Performance ... 1 

FRAUDULENT CONVEYANCE—A son pur- 
chased from his father for £600 on 10th May, 
1877, a piece of land with money which he 
borrowed on the same day, and to secure which 
he gave a mortgage over the land the next 
day. On the 26th May the father sequestrated 
his estate. Jfekl — in a suit to set that deed of 
conveyance aside, that the oonvevauce was not 
fraudulent, and the father's official assignee was 
not entitled to the equity of redemption. Lyons 
V. Henderson 23 

INSOLVENT ACT 

See Fraudulent Conveyance ' 2 
iSe« Administration ... 12 

LEGITIMACY— Statements of mother as to 
paternity of her child are admissible in evidence 
after her death in a suit where the legitimacy, 
or illegitimacy of such child is in question. 
Smith and Others v, Kearney and Others 65 

PRACTICE 

See Administration 
See Kedemption 

RECEIVER 

See Administration 
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57 
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REDEMPTION— E. being indebted to M. and 
Co., transferred to them a parcel of land in 
payment of a portion of the debt, on the under- 
standing, as he alleged that the land was to be 
re- transferred to him on his paying that portion 
of his debt, with interest within 12 months. 
M. and Co. allegod that thn transfer was abso- 
lute and unconditional. E. filed a bill for 
redemption, and gave notice of motion for an 
interim injunction to restrain M. and Co. from 
dealing with the land. That motion, without 
further pleadings, dealt with as if the suit had 
been set down for hearing ; the Deponents being 
cross-examined on their affidavits. Held — by 
the Primary Judge that on the evidence the 
agreement to re-transfer had been made out ; 
and decree accordingly. Elwin v. Monash and 
Another ... ... ... ... ... o7 

SPECIFIC PERFORMANCE— Land in Decem- 
ber 1861, was granted to F. L. R. In October 
1862, his estate was sequestrated. In July, 1863, 
a certificate of conformity was granted to him. 
In January, 1875, he executed a deed without 



SPECIFIC P£RFORMANCE--eoiKm««f. 

recitals purporting to convey the land by lease 
and release to A. J. R. in fee. In August, 1877, 
the estate was released from sequestration. 
A. J.R. contracted to sell the land to J. Held— 
in an action for specific performance of such 
contract ; that the conveyance did not operate 
by estoppel to pass the interest acquired after 
F.L.R.*s estate was released from sequestratioiL 

JCHNSTON V. RiLBY 1 

WILL — Testator devised his real estate to 
trustees and the sm^avor, as to portion upon 
trust to permit and suiSer his daughter L. 
S. F. to receive the rents, Ac, during her life, 
and after her death, if such should happen 
during the life of W. F., upon trust, to permit 
W. F. to receive the rents, &c., for life ; and 
upon the deaths of L. S. F. and W. F., upmn 
trust — "in the event of the youngest of the 
children of the said L. S. F. and W. F. not 
having attained the age of 21 years, for my 

trust^ to receive and take 

the rents, and apply the same raieably in and 
towards the maintenance and ^support of the 
children of the said L. S. F. until the youngest 
shall attain the age of 21 years, and then, 

upon trust, to convey, &c 

unto and to the use of all and every the children 
of the said L. S. F. who shall have attained 
the age of 21 years, their heirs and assigns 

as tenants in common. 

Provided always and my will is that if any 
of the children of the said L. S. F. shall die 
under the age of 21 yearn, leaving lawful 
issue, him or her surviving the share of such 
child so dying shall go to and be divided 
among such issue respectively in equal propor- 
tions as tenants in common, &c L. S. F. 
left her surviving a daughter, S. F., who inter- 
married with S. G. (the Plaintiff) and had issue 
one son, Stephen. Sarah died under the age of 
21 years, leaving her son surviving — who died 
some months afterwards. The yonngest child 
of L. S. F. had attained the age of 21 years. 
Held — on the authority of Martin v. Holrjatt 
(L. R., 1 H. of L., 175), that the gift to the 
children was original, not substitutional, and 
that Stephen, on his mother's death, took a 
vested interest in the share of his mother, which, 
if he had survived, he would h&ve taken. 
Glovbri;. Bell and Others 52 

2. Testator by his Will devised certain 

lands, upon the deaths of his sons, and in 
default of issue to the use of testator*s grandsons, 
W.M., H.G.,M.B ,T.D.C.,C.H.R.,wrC.N.,and 
R.H.R., during their respective lives, as tenants 
in common, and as to the respective shares of 
each of such grandsons, upon the decease of such 
grandson, to the use of such grandson's, first 
and other sons successively, according to senior- 
ity of birth in tail male with cross remainders in 
tul male. The Will contained the following 
proviso : — " Provided always that if any person 
*' whom I have made tenant in tail male of my 
'* said estate shall be bom in my lifetime, tiiea, 
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WILL — continued, 

" and in such case, I revoke the devise so made 
" to him, and in lieu thereof I ^ve and devise 
" the hereditaments oomprised m such devise, 
" and appointment to the use of the same person 
" respectively, for the term of his or her natural 
** life, and alter his or her decease to the use of 
" his or her first or every other sou respectively 
"acoordiog to their respective seniorities in 
" tail male." W.K.G., the eldest son of W.M. 
H.G., was bom in the lifetime of the Testator 
and before the date of the execution of his Will ; 
and on lus attainining the age of 21 years joined 
with his father in executing a disentailing deed 
in favor of his father. When the suit was insti- 
tuted W. K. Q. had an infant son living. Held 
that the estate in tail male, devised by the will 
to W. K. G., was, by the proviso, cut down te an 
estate for life, with remainder in tail male to 
bis first and other sons. Koberts v. Gibbons 
AND Others ... , 67 



DIVORCE CASES. 

AMENDING PETITION 

fiee Practice 2 

JURY — The Court declined to vary an order 
made by the Court whereby certain issues, in a 
suit for restitution of conjugal rights, were 
ordered to be tried by a common jury, so that 
the issues might be tried by a special jury, no 
new facts appearing. Fattorini v, Fattorini 2 
PRACTICE—l. Where Respondent cannot be 
found Court will order petition and citation to 
be advertised in local papers of place where 
Respondent last heard of. After which, if no 
appearance entered within a reasonable time, 
service of all subsequent proceedings dispensed 
with. Nixon v. Nixon 3 

2. Petition to add Co-respondent after 

suit instituted. Charges sought to be added 
and affidavit in support must be specific. Dibbs 
V. Dibbs and Blair 4 
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